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Risk Management in Transport PPP Projects
In the Islamic Countries

EXECUTIVE SUMMARY

Public-Private Partnerships (PPPs) represent an alternative to conventional public
procurement of infrastructure and services that can allow implementing projects reducing the
burden of the investment costs on state financial resources, benefiting from specialized
technical and technological know-how useful to implement and operate assets in a more
effective and efficient way and even acquire know-how and competences not available in the
public sector.

Nevertheless, PPPs also bring about some threats as compared to traditional public
procurement. They entail, for example, potentially higher cost of financing (because the private
operator faces more finance costs than public entities), or higher transaction costs, as PPP
models are generally more complex from a contractual and organizational point of view
compared to conventional public procurement. Thus, in addition to project-related risks, several
potential issues stem as well from PPP inherent characteristics as a procurement method.

Scope of study and methodology

The main purpose of the study is to establish a conceptual foundation regarding better risk
management practices for transport PPP projects in the OIC Member Countries. The study
aims at providing an overarching overview of risk management practices for transport PPP
projects of relevance to the OIC Member Countries. The analysis describes and comments on
crucial issues, barriers, and challenges, which OIC Member Countries are currently facing or may
face in the implementation of PPPs. The study also brings policy recommendations outlining
how these issues can be addressed by the various players. The ultimate target of the research is
to draw attention to the risk management practices of transport PPP projects at the OIC Member
Countries as well as to trigger a serious debate around the issues identified and how to better
address them. The research focused on the following specific objectives:

e Identifying the basic concepts and steps of risk management of transport PPP projects;

e Investigating the major and successful practices regarding risk management of transport
PPP projects outside the OIC geography;

e Describing the general situation related to experiences in transport PPP projects in the
OIC Member Countries and analyzing risk management practices in six selected OIC
Member Countries as case studies;

e Proposing recommendations for better enhancing risk management practices for
transport PPP projects among the OIC Member Countries.

The theoretical definition of PPPs and type of risks associated with PPPs used in this study are
in line with those included in relevant international literature by the World Bank PPP
Infrastructure Resource Centre (PPPIRC), European PPP Centre of Expertise (EPEC), and
Organization for Economic Cooperation and Development (OECD), which are currently
representing the basis of the international debate on the analysis of the applicability of PPPs to
the transport sector.
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In consideration of the wide spectrum of applicability of PPP to public utilities, including
transport infrastructure and services, and in order to make the study more useful to the OIC
Member Countries, the scope of the study is also focused on those initiatives that involve
the private sector at least in the financing and implementation of rehabilitation works or
new investments in transport infrastructure, thus excluding the forms of PPP merely related
to operation of services or ordinary maintenance of infrastructure and roiling stock by private
companies; or the merely procurement of works by the public sector, without involvement of
private financing; as well as financial operations involving the private sector, but excluding
works implementation of new investments.

Literature review represented the main source of analysis of the study reflecting the point of
view of professionals and academic experts. Interviews either face-to-face and by phone and
email have been also performed which involved public and private stakeholders. Several
Multilateral Agencies and International Funding Institutions were also contacted to collect
insights and opinions on the existing global trends and best practices and interviews with
current and former experts of the European Investment Bank (EIB) and European Bank for
Reconstruction and Development (EBRD) were organized.

The analysis of the risk management experience in transport PPP projects in the OIC Member
Countries has been performed on the basis of six case studies realized in the countries listed
in the following Table.

COMCEC selected case studies and country visits

Official geographic group Countries selected

African group e  Cote d'Ivoire (field visit)
e  Mozambique

Arab group e Jordan (field visit)
e  Algeria

Asian group e  Turkey (field visit)

e Malaysia
Source: Authors.

Conceptual framework

The conceptual framework guiding the entire study results from the combination of risk
governance dimensions and investment phases.

Five risk governance dimensions have been identified.

1. Risk Identification. Risk governance requires a preliminary identification of the risks
that can potentially prevent the transport PPP project from achieving its objectives or
affect its performance;

2. Risk Assessment. The estimation of the likelihood, impact and implications of the
identified risks is instrumental to the choice of how to share them between public and
private parties, and it relies upon assessment criteria and tools;
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3. Risk Allocation. As a core feature of PPPs, risks must be distributed between the public
and private parties involved. Under this dimension, the challenge is to find the optimal
risk allocation, identifying which party is best positioned to bear each risk;

4. Risk Monitoring. Risks, risk perceptions, and risk mitigation measures may change
over the project’s lifetime. As such, risks are the target of specific monitoring activities.
Quality and availability of monitoring tools, as well as dedicated agencies or offices for
the monitoring of the delivery and performance of PPPs play a crucial role in this regard;

5. Risk Treatment. In order to deal with risks, each of the parties faces choices related to
avoiding, optimizing, transferring or retaining risk. Following this choice, specific
measures can be taken to address every different risk.

These risk governance dimensions represent the analytical lenses through which the study
described the different investment phases, following a life-cycle approach as recommended in
relevant international literature. The investment life-cycle has been structured in the following
six investment phases:

1. As afirst phase, Strategy and policy refers to the political and institutional context and
the legal framework in relation to transport PPPs;

2. The Pre-tendering decision process refers to the procedures adopted at the appraisal
phase of transport PPP projects and the reasons behind the adoption of PPP as a
procurement method;

3. The third phase refers to the different solutions adopted for the Procurement and
contracting of works and services and the different typologies of PPP arrangements;

4. Under the Construction and asset delivery phase, the analysis will address the
systems to cope with different types of risks that challenge the project outcome before
asset delivery and the monitoring systems in place;

5. The Operation phase refers to the management of risks during service delivery by the
private sector, as well as to the possibility to renegotiate the contractual arrangement;

6. Finally, the study will analyze the last steps of the contract agreement and its End, as
well as the existence of mechanisms to systematically follow up on risk management
practices and learn from experience.

In addition to the six phases summarized above, capacity-building has been identified as a cross-
phase element. For each phase of the project life-cycle, the study will examine which are the
necessary tools for risk management of transport PPP projects, analyzing the need for capacity-
building measures to ensure the necessary level of skills in the involved staff.

The resulting conceptual framework is graphically illustrated in the matrix presented in the
following Table. For each investment phase, the relevant risk dimensions are colored green and
the sign “+” indicates their degree of relevance. The table also provides an indication of the
elements of analysis under each phase of the project life-cycle, that have also guided the

research.
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1. Strategy and policy

Political support and strategies
Legal provisions

Institutional arrangements
Investment attraction

2. Pre-tendering decision process

e Screening for PPP suitability
e Special arrangements for PPPs

3. Procurement and contracting

e Procurement strategies

e PPP contractual arrangements
e Performance metrics

e Remuneration

4. Construction and asset delivery

e Management of risks during design phase
e Management of risks during construction

5. Operation

e Management of risks during operation
e Bonus/malus schemes
e Contract renegotiation

6. End of contract

e Contract return
e Follow up

Source: Authors.

Building upon existing international literature an ad-hoc classification of risks has been also
developed, which is presented in the Table below. It is based firstly on a macro-distinction
between context-related and project-related risks, and secondly on further risk categories,
under which actual risks have been listed, aiming to provide a practical overview of the threats
characterizing transport PPPs, i.e. the reasons why a proper risk management is indispensable.
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Table 1: Typology of risks affecting transport PPPs

Risk type Risk category Risks

Context- Political and Different investment preferences of alternating governments,
related legal risks expansionary policies raising the cost of financing, risk of expropriation,
risks changes in law, corruption risk, fiscal risk

Macroeconomic | Liquidity risk, exchange and interest rate risk, currency inflation

risks
Project Financial credit Cost of financing, credit risk of the Special Purpose Vehicle (SPV), credit
risks risks risk of the construction and operating company, credit risk of the financial
institution, sovereign risk, transaction costs
Design, Site risks (availability of the site, permits, ground conditions),

construction and | construction costs, contractor failure risk, delays at various stages,
operation risks maintenance risk, environmental risk, technology risk, disruptive
technology risk, public acceptance, security risk, subcontractor

disputes/insolvency, renegotiation risk, residual value risk

Financial Revenue risks (demand/usage risk - in user-pays and volume payment
sustainability mechanisms, price or tariff risk - in user-pays mechanisms, availability
risks and quality risks, third party revenue risks, etc.) and demand risks (traffic

volume, toll fee level, toll fee acceptability)
Other risks Force majeure and early termination risks

Source: Authors.

The different risks can be relevant at different investment phases and have different potential
impacts on the performance of transport PPPs, as will be seen through the presentation of each
phase. Risks may also mutually reinforce each other. Crucially, anyway, while every risk may
require a tailored approach and management, no one can be managed outside of an integrated
risk governance framework, which commands a holistic approach as the one adopted for the
study.

Risk management practices in OIC Member Countries

The factual analysis of the practices based on literature and/or the level of information collected
from the interviews with the representatives of the institutions involved in the development and
implementation of PPPs does not allow to comment on all different types of risks and sub-risks
by country and with reference to specific projects. This is partially due to:

e The limited availability of consistent information for all countries and projects
(including the fact that contractual documentation is generally not of public domain and
that risk matrices and guidelines on risk management are not available by specific country
and project);
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e The fact that in absence of materialization of risks related effects, risks remain a
theoretical issue, difficult to be discussed and treated without referring to the general
procedures and tools that can be used for their mitigation in abstract terms.

Notwithstanding these limitations, the analysis performed as part of the study on risk
management practices in six OIC Member Countries allows commenting on the macro-
categories of risks and on some specific sub-types of risks within these macro-categories.
Concluding considerations have been elaborated on this basis that provide a framework for the
elaboration of policy recommendations which are deemed to be generally applicable to the OIC
Member Countries.

Context related risks

Political and legal risks

The study demonstrates that PPPs are generally considered strategic by the governments
in the investigated countries, that usually adopt the public-private partnership model based
on the combination of two or more of the following objectives:

e Implementing a project reducing the burden of the investment costs on state financial
resources;

e Designing and implementing a project in a more effective and efficient way, as PPPs are
perceived to perform better than conventional procurement projects in terms of timely
execution of the works and at cost, especially for the delivery of complex and large
infrastructure investments;

e Provide services of higher quality standards as private operators are considered capable
to deliver services to customers better than public entities;

e Acquire know-how and competences not available in the public sector and/or in the
national market.

National development and transport development plans usually refer to the strategic relevance
of adopting the PPP model for one or more of the above reasons. However, in many cases, PPP
project pipelines are not included in national plans and sector or mode specific strategies. Value-
for-Money and public sector comparator analyses appear to be in use for the assessment of the
suitability of individual projects to be developed as PPP initiatives, but a systemic appraisal of
transport investments with a selection and prioritization of projects based on their socio-
economic and financial performance does not seem to be performed. Accordingly, the
identification and selection of the projects to be developed under the PPP model is not
entirely clear and unsolicited proposals and direct negotiations are not infrequent, particularly
in those countries where few PPP projects have been implemented. This may also reflect the
lack of institutional competences in identifying projects suitable for implementation under the
PPP model, that are thus proposed by the private sector. National PPP dedicated policies are
also usually missing and national transport plans are not generally backed by transport models.
The unavailability of such strategic documents and of a pipeline of mature initiatives suitable
for PPP implementation may expose the transport sector as well as individual PPP projects to
the risk of changes in preferences of alternating governments, as well as the state and
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project promoters to the risk of raising the cost of financing in case of possible expansionary
policies. Finally, overlooking the overall planning and regulation of the transport system while
implementing a PPP initiative may result in inconsistent and uncoordinated policy assumptions
(e.g. in terms of tariffs, or project infrastructure surrounding network), that may subsequently
turn into financial sustainability risks for the PPP project at the operation stage. According to
the study PPP units have been established in several of the investigated countries which proved
to be beneficial at least in the identification, planning and appraisal of the PPPs, especially in
those situations where a relevant number of PPPs have been implemented.

A PPP dedicated legal framework is not in place in all the investigated countries at present.
The availability of a PPP specific legislation in those countries where a significant number of
PPPs exist can provide a standard framework for the regulation of PPP contracts. Usually
associated with the identification of a PPP dedicated institutional setting, this can help better
regulating the allocation of key responsibilities (including on the management of risks) related
to the implementation of PPP projects, including risks of expropriation. It may also partially
mitigate risks related to changes in the legislation by including provisions regulating on such
circumstances.

Among the risks under this category, fiscal risks are by far the most discussed type of risks in
the PPP literature. The most appropriate way to deal with this type of risks is represented by
identifying a responsible unit/department within the government or the authority responsible
for state budget monitoring and control (e.g. Ministry of Finance and/or Treasury)
implementing and keeping updated a PPP projects accounting database. PPPs are in fact a
solution to reduce the burden of the investment costs of a project on the state budget, however
implications concerning the possible commitment of the public sector in terms of possible
availability payments, or guarantees associated to PPPs should be closely monitored as could
have a negative impact on the state budget. Thanks to the involvement of Multilateral Agencies
and International Funding Institutions (e.g. ADB, AfDB, EIB, EBRD, EU, IMF, WB) a growing
awareness is noticed in the investigated countries about the financial and fiscal risks related to
PPP initiatives. The study seems to show that regardless the size of the country and the number
of implemented PPP initiatives, institutional and procedural measures have been adopted
by the PPP concerned institutions to improve their capacity in the management of these
risks and efforts are ongoing to further strengthen institutional competences and increase
transparency in financial and fiscal risk management practices.

In general terms the adoption of a PPP policy at the national and/or sector level, together with
the setup of a PPP dedicated institutional setting (i.e. PPP unit and/or departments within the
government, Ministry of Finance and line Ministries) and legal framework represent key
mitigation elements for most of the political and legal related risks associated with PPPs. These
solutions provide indeed for a clear identity of PPPs in the policy, institutional and legal systems
with benefits in terms of political and institutional commitment to PPPs, and overall
transparency in the identification, development, procurement and monitoring of PPPs, thus also
reducing the risk of corruption.

The analysis shows that ad hoc PPP policies, institutional settings and legal frameworks are not
in place in all countries. At the same time the analysis also suggests that having in place a
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dedicated PPP policy, institutional setting and/or legal framework without adequate
institutional and human resource capacities to implement the PPP policy and regulations
can be ineffective. Accordingly, due attention should be given to appropriate staffing of the
units/departments involved in PPPs and the professional skills as well as training of the human
resources. Whilst staff training supported by International Funding Institutions and
Multilateral Agencies proved to be successful, most institutions appear to have developed
competences and skills based mostly on a learning by doing approach. It is also noticed that
albeit appropriate in general terms, the implementation of such measures could be however
challenged under the cost-opportunity perspective by the limited number of PPP initiatives
implemented or expected to be implemented in a given country.

Macroeconomic risks

In several investigated countries contracts are usually signed in international currency to
mitigate risks associated with local currency and inflation. Special financial solutions and
products for SPV companies are also offered by International funding Institutions to mitigate
macroeconomic risks on a corporate or specific project basis.

Islamic finance solutions may also mitigate this type of risks. According to the study Islamic
finance was not used in the financing of the PPPs implemented so far in the investigated
countries, except than in Malaysia, that has an extensive experience in the use of Islamic finance
solutions (particularly Sukuk), and where these have been applied to infrastructure investment
projects proving to be effective.

Based on the interviews performed as part of the study further to the reliability of the public
sector and solidity of the banking sector, private investors are generally attracted by the
perspectives of the local economy and demography, as positive outlooks are likely to result
in growth of traffic and revenues.

Project risks

Financial credit risks

High potential revenue generating projects, assumed to be self-sustainable under the financing
stand point (i.e. ports terminals, airports or toll roads) are likely to see most of these risks
allocated primarily to the private sector, whereas availability payment schemes and railway PPP
projects may see the transfer of state loans contracted from International Funding
Institutions, to the SPV, under the institutional PPP model. Several examples considered in the
study follow such an approach, which is particularly effective in those contexts where the
private sector and market are generally weak or poorly developed. In order to improve the
bankability of projects loan guarantees are also provided by the state.

Design, construction and operation risks

It is a general expectation of PPPs in the investigated countries that the involvement of the
private sector brings know-how and competence to the project if not also to the public sector.
The involvement of the private sector also mitigates the risks associated with delays in the
implementation of the project and cost overruns. In general terms the analysis shows that
PPPs are effective under this point of view. PPPs usually involve a structured and multiple set of
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supervising, controlling and monitoring activities and reporting system that, if appropriately
performed, represents an effective risk mitigation factor in terms of implementation of
construction works. Indeed, where problems appear at this stage, these are usually related to
failures in the supervision and reporting system or inadequate follow up of the outcome of the
monitoring process. Efficiency gains and higher quality of services are also expected from
the operation of the assets by private companies. The analysis seems also confirming that PPPs
in the investigated countries are normally effective under this standpoint and that benefits may
also be expected in terms of transfer of know-how and competences.

Notwithstanding the above overall expectations, which generally support the allocation of
technical risks primarily to the private sector, the identification, allocation and treatment of this
type of risks in the investigated countries is defined in contractual documentation. Differences
may indeed exist between PPPs in the scope of the works to be implemented, as certain works
could also be implemented by the public party (e.g. port basic infrastructure in terminal
concessions granted to private or public-private partnerships). Mode specificities also exist as
for instance disruptive technology risks may fall under the responsibility of the state in the
airport sector for investments required by changes in international air traffic management
technology, whereas the private party may bear the cost of new technology equipment and
solutions, especially if associated with efficiency gains.

Public acceptance risks are also included in this category of risks, which generally fall under
the responsibility of the public sector. Public acceptance risks related to a specific project are
generally mitigated by specific consultation activities to be generally organized at the project
identification and preparation stage. Mitigation factors of this type of risks are also represented
by an appropriate national and sector planning process as well as transparent identification
process of PPP initiatives. As commented in the above section related to context related risks,
weaknesses seem to be present in the investigated countries in this regard. Similarly the project
preparation practices seems to support the consideration that public consultations are not
generally performed.

Financial sustainability risks

Financial sustainability risks refer to revenue risks and demand risks. This type of risks has been
extensively subject of studies on the implementation of PPPs and mega-projects over the course
of the past 20 years, many of these studies showing that demand and revenue forecasts were
usually overestimated. The analysis performed as part of this study also shows that for some
projects demand and or revenue estimates were either over or underestimated. Whilst
weaknesses appear to exist at the stage of project preparation concerning traffic and revenue
estimates for some of these initiatives, the reasons of discrepancies between real observed data
and estimates may also be routed in the lack of coordinated development of the network
surrounding the PPP project, for those initiatives embedded in transport systems, such as road
or rail or urban transit schemes. Political will to develop an infrastructure keeping the risk of
low demand and/or low but publicly acceptable fees also represents a possible reason for
discrepancies between estimated and actual traffic and revenue volumes. In such cases
optimistic demand and/or revenue assumptions might have been adopted in contractual
documents to turn the project bankable. Demand and/or traffic revenue guarantees by the
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public sector are common measures in the investigated countries to mitigate financial
sustainability risks, implying that in those circumstances where demand and revenue risks are
overestimated, the public sector needs to compensate the private party. This further emphasizes
the importance of performing accurate pre-feasibility and feasibility studies. It seems that in
some cases the institutions involved in the preparation of the projects do not have adequate
financial resources and/or competences to perform directly these analyses or hire consultants.

Other risks

Other risks related to PPPs usually include force majeure and early termination risks. Whilst
these are normally specified in contract documentation, some investigated countries include
provisions in the procurement or PPP dedicated regulation on dispute mechanisms solutions
which might help avoiding arbitration procedures that are generally long-lasting and costly.
International arbitration is also generally foreseen and some countries also adopted the New
York Convention on the Recognition and Enforcement of Foreign Arbitral Awards and are
members of the International Centre for Settlement of Investment Disputes (ICSID Convention).

Policy recommendations

In order to improve risk management practices in the transport sector in the OIC Member
Countries, policy recommendations have been formulated as a result of the study around the
following eight areas: political measures, institutional and organizational measures, technical
measures, legislative measures, procedural measures, statistics, survey and follow up measures.

Political measures

PPP projects should be better integrated in the wider socio-economic development vision and
transport development strategy of the government. In order to mitigate political risks as well
as financial sustainability and technical risks their identification should be framed in the
wider context of the investments required for the development of the transport system and their
selection should be based on the capacity of these projects to perform positively and possibly
better than other investments in terms of cost-effectiveness and cost-efficiency analysis.

Projects should indeed be selected for PPP implementation minimizing the need for state
guarantees, mitigating the risks associated with project bankability and contingent and long-
term liabilities impacts of PPPs on the Stage Budget, i.e. macroeconomic and financial credit
risks. The preparation of an indicative pipeline of PPP projects should be considered in this
respect, which may also be used to cluster and rank projects according to their value for money
and value-added for society. Such a list could also provide a basis for discussion with the
financial stakeholders aimed at facilitating credit availability and project bankability, thus
optimizing the financial cost and implementation of PPPs. It would also increase the
attractiveness of the PPPs and PPP system to the private sector and investors market, also
mitigating the risks associated with unsolicited and direct negotiation procedures thanks
to a more transparent approach.

Regulatory issues should also be taken into account when identifying and selecting PPP projects,
first of all the tariff setting regulations: in many cases PPP initiatives relying on users revenue
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set tariffs that are project specific and defined with a limited focus on the project financial
planning, but this may induce fragmentation and inefficiencies in the transport systems
(especially in urban areas), whereas integration is a key principle to achieve efficiency and
efficacy in the provision of transport services. This may result in political and legal risks as
well as financial sustainability risks for the project.

Especially in those countries with few or no PPP experiences, the authorities should consider
the adoption of a PPP policy and sensibilization initiatives targeted to the managers of the
relevant public institutions involved in the procurement and management of public
infrastructure and services. This will raise awareness on the applicability of the PPP model and
the implications of its adoption for infrastructure and services procurement and operation.
These measures would represent a precondition for the subsequent adoption of institutional
reforms and eventually a PPP dedicated regulatory framework.

Institutional and organizational measures

A unit/department within the government or within the authority responsible for state budget
monitoring and control should be identified that should be responsible for the appropriate
management of the accounting liabilities deriving from the involvement of the public sector in
PPPs. This is required to mitigate fiscal risks associated with PPPs.

Depending on the number of PPPs implemented or expected to be implemented in a country and
the existing institutional setting concerning foreign investment promotion and public
procurement, PPP units may also be set up that could be involved at least in PPP policy
definition and implementation, identification, planning, promotion and appraisal of PPPs.
Furthermore, additional PPP units/departments may be also established within the main line
Ministries involved in the planning, development, implementation and monitoring of PPP
projects in the transport sector as well as within the established Regulatory Authorities. This
might positively impact on the mitigation of political risks associated with PPPs. The active
involvement of Regulatory Authorities in the monitoring of the PPPs, especially when the PPP
institutional model is adopted, represents a mitigation factor of the risk of conflict of interest
between the public institutions involved in the PPP as procuring authorities and partners of
the PPP SPV.

In order to minimize macroeconomic and financial credit risks collaboration with
International Funding Institutions and Multilateral Agencies should be preserved and
strengthened where existing or established for project financing and bankability purposes.
Cooperation with these institutions is also recommended to receive technical assistance support
at the stages of project planning and preparation. Such a measure would generally have a
positive effect on the management of political risks as well as technical risks related to project
design and operation as well as financial sustainability risks.

Another identified area of improvement is market competition. Due mainly to high entrance
costs in new markets, high upfront costs for project preparation and economy of scale in
operations, in some of the analyzed national markets few private payers have achieved in the
course of the years a dominant market position. In the long term this may reduce efficiency in
the provision of transport services: to avoid operation risks adequate regulations and
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institutional settings should be considered to ensure an optimal level of competition in the
market.

Technical measures

Pre-feasibility and feasibility studies should be preferably prepared by the public sector
following the identification of the PPP initiatives as part of national and sector specific transport
plans. In depth analysis should be performed at this stage by the public party also using
transport models accurately calibrated on the basis of real data and/or surveys, including
willingness to pay surveys. This is crucial to avoid public acceptance risks which ultimately
lead to financial sustainability risks.

The practice of the recourse to demand and/or revenue guarantees by the public sector to
implicitly cover possible imbalances between the demand and revenue thresholds required to
turn projects bankable and mitigate financial sustainability risks, may be substituted by
alternative remuneration/regulatory schemes such as the Least Present Value of Revenues
(LPVR) approach, share-in-profit/Joint Venture approach. The first approach sets the duration
of the concession to the achievement of the Present Value of Revenues allowing the PPP project
to be financially sustainable, thus representing a better sharing of the financial sustainability
risks without requiring renegotiations of the contractual terms in case of over and/or under
estimation of the demand and revenues of the project. This is particularly indicated for network
embedded initiatives such as toll roads. Another way to improve the bankability of projects,
without incurring in “optimism bias” issues associated with project bankability is represented
by reducing the scope of the project under the PPP scheme. For instance in port PPPs the port
authority and public sector may develop the structure of the project whereas the private sector
may be in charge of providing the superstructure facilities and equipment and operate the
infrastructure.

At the tendering phase, projects should be preferably at an advanced stage of maturity to avoid
risks related to changes in the project scope which can lead to contract renegotiation risks.

Independent consultants and engineers should be recruited for due diligence and auditing
procedures of feasibility studies as well as technical design documentation, project
implementation and operation monitoring procedures. Further to mitigate the materialization
of technical risks at the construction and operation stages of project implementation, this
measure is also deemed to minimize the risks of conflict of interest between the public and
private parties directly involved in the SPV of PPP institutional projects.

To mitigate fiscal risks, the authorities responsible for the state budget should estimate and
monitor the impact on state budget of PPPs related contingent liabilities and fiscal risks. This
should be done on a project-by-project basis as well as with reference of the system of active
PPPs. Reports on all direct fiscal commitments and contingent liabilities should be elaborated
on a periodic basis (at least annually), also depending on the number of PPPs.

Legislative measures

Also depending on the number of PPP initiatives implemented or foreseen to be implemented
in a country, consideration should be given to the adoption of a PPP dedicated regulatory
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framework. Tailored to PPPs this would more appropriately address the specificities related to
this type of procurement method, also providing a standard set of provisions potentially
mitigating risks of contractual disputes and renegotiations. Attention should be also given to the
inclusion in the legislation of provisions concerning transparency in the procurement of PPP
initiatives, limiting as far as possible the use of the unsolicited proposal and direct negotiation
procurement methods. Initiatives should be preferably identified as part of national and
transport planning processes, where ideas and proposals by the private sector may be collected
as part of public consultation activities and events. Such measures would potentially mitigate
legal risks as well as political risks.

Increased transparency in the identification, planning, preparation and procurement of PPPs
supports competition and opening of the market to international investors and operators,
reducing the risk of potential dominance of private entities already present in the market.
In a globalized economy, due consideration should be given to the removal from the existing
legislation of barriers hampering the possibility for foreign companies to participate in the
procurement procedures.

Islamic finance solutions should be considered for the positive implications it might have on the
mitigation of macroeconomic and financial credit risks. For the adoption of Islamic finance
in countries where this is not already in use the study suggests several basic steps, i.e. amending
the legislation and regulatory framework of the banking and financing system, undertaking
sensibilization campaigns on Islamic finance at the institutional level, as well as training
programs dedicated to the improvement of the competences and skills of the human resources.

Procedural measures

Risk management guidelines and checklists should be considered for adoption, where not
already in place for the overall improvement of risk management practices with reference
to all types of risks. These should be country if not transport/mode specific in order to reflect
peculiarities in the policy, institutional and regulatory settings. Guidelines should be tailored to
PPP initiatives and not generally applicable to infrastructure investments as PPPs are more
complex than projects developed and implemented under the public procurement conventional
model. Further to the identification of the main risks applicable to the PPPs over the course of
the different stages of project life-cycle, the entities responsible for their assessment, monitoring
and treatment should indeed be indicated. As of supervision and monitoring activities the
scheduling/frequency of the reporting tasks should be also specified. Standard templates for
collection of project relevant information should be preferably adopted.

Guidelines for risk management practices should cover all dimensions of risk governance. A
“legal attitude” to PPP risk management focusing on risk identification, allocation and treatment
should be combined with an economic approach to reflect the appropriate management of risks
at all stages of the project life-cycle integrating risk identification, allocation and treatment
related analyses, with risk appraisal (ex-ante), monitoring and evaluation (ex-post) of PPPs
(including all different elements of analysis to be performed as part of economic and financial
evaluations, e.g. Value-for-Money, public sector comparator, Cost-Benefit Analysis, sensitivity
analysis, scenario analysis, risk analysis...).
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Statistics and surveys

In order to mitigate financial sustainability risks pre-feasibility and feasibility studies should be
elaborated by means of in depth analysis of the risks related to network development effects on
the project and deployment of updated transport models accurately calibrated on the basis of
real data and/or surveys, including willingness to pay surveys.

Transparency increases confidence in the market by private investors and reduces corruption
risks. This should also be pursued by adopting open data policies concerning preparatory and
feasibility studies, transport statistics, cartography, transport models etc. The collection and
publication of information and data on the management of contingency liabilities and fiscal
risks, as well as the performance of the PPP contracts is also recommended that will overall
improve the management of political and legal risks.

Capacity-building measures

Capacity-building measures positively impact on the overall improvement of risk
management practices. The institutions involved in the preparation, implementation and
monitoring of the PPPs should have adequate financial resources, competences and authority to
perform directly their tasks or hire experts.

The experience gained on the basis of learning by doing approach should be preserved and
valorized in any possible changes of the institutional settings. Training programs are suggested
for consideration that could take the form of workshops to valorize the best practices already
implemented in the country. In line with successful experiences in the investigated countries
International Funding Institutions and Multilateral Agencies may be also involved in the
organization of capacity-building initiatives. These may involve international professionals and
experts to deliver specialized courses and may also foresee institutional visits to other countries
to exchange and share experiences and learn about specific procedures and use of technical
tools. COMCEC may also consider promoting and coordinating similar initiatives either country
specific or involving more countries. Support from International Funding Institutions or
Multilateral Agencies might be also sought in this respect. Training on the deployment of Islamic
finance should finally be taken into account, concerning the regulatory and institutional settings
required for the adoption of Islamic finance solutions and the financing of PPP initiatives.

Where the number of PPPs is limited or where no experiences exist, PPP pilot projects involving
limited financial and fiscal risks should be preferably identified and technical assistance
support sought for their preparation and implementation, also involving International Funding
Institutions and Multilateral Agencies.

Follow up measures

Control, supervision and guardianship monitoring reports should feed into a centralized
databased of PPP initiatives under responsibility of the PPP unit or entity responsible for the
state budget and the authority/authorities responsible for sector regulation. Particularly in
those countries where a number of PPPs are active or expected to be implemented a systemic
and systematic process of monitoring PPPs should indeed be in place for an appropriate
accountability as well as technical/regulatory supervision of the PPPs. All phases of project
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development, implementation and operation should be covered by the PPP database thus
allowing for the possibility of identifying success stories and provide lesson learned. Such
monitoring tool should be effectively used and to this purpose appropriate legal provisions and
requirements should be foreseen. Institutional settings including authority powers and financial
and/or human resource capacities should not represent a barrier to the use of such a database.

Ex-post evaluations of PPP projects should be considered which could also relate to the
completion of specific phases of the project life-cycle in order to provide useful inputs and
possible improvements to the management practices of the risks associated with PPPs in the
transport sector.
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1. INTRODUCTION

The Standing Committee for Economic and Commercial Cooperation of the Organization of
Islamic Cooperation (COMCEC) has commissioned a study on risk management in transport
Public-Private Partnership (PPP) projects in the OIC Member Countries. This chapter
introduces the objectives of the study and the structure of this report.

1.1. Objective of the study
Main Objective

The main purpose of the study is to establish a conceptual foundation regarding better risk
management practices for transport PPP projects in the OIC Member Countries. The study aims
at providing an overarching overview of risk management practices for transport PPP projects
of relevance to the OIC Member Countries. The analysis describes and comments on crucial
issues, barriers, and challenges, which OIC Member Countries are currently facing or may face
in the implementation of PPPs. The study also brings policy recommendations outlining how
these issues can be addressed by the various players. The ultimate target of the research is to
draw attention to the risk management practices of transport PPP projects at the OIC Member
Countries as well as to trigger a serious debate around the issues identified and how to better
address them.

Specific objectives

To achieve the above main study objective, the research focused on the following specific
objectives:
e Identifying the basic concepts and steps of risk management of transport PPP projects;

e Investigating the major and successful practices regarding risk management of transport
PPP projects (outside the OIC geography);

e Describing the general situation related to experiences in transport PPP projects in the
OIC Member Countries and analyzing risk management practices in six selected OIC
Member Countries as case studies;

e Proposing recommendations for better enhancing risk management practices for
transport PPP projects among the OIC Member Countries.

1.2. Subject and scope of the analysis

Primarily relying on existing literature and stakeholders’ interviews in the selected OIC
Member Countries subject of case study analysis, the study does not contribute to the academic
and institutional debate on the theoretical definition of PPPs and the type of risks associated to
PPPs in the transport sector. Relevant sources already exist in this regard, i.e. from the World
Bank PPP Infrastructure Resource Centre (PPPIRC), European PPP Centre of Expertise (EPEC),
and Organization for Economic Cooperation and Development (OECD), which are currently
representing the basis of the international debate on the analysis of the applicability of PPPs to

the transport sector. Accordingly, these sources represent the primary references to define the
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basic concepts of the study and describe the general situation in the OIC Member Countries, also
supporting the selection of six OIC Member Countries to be subject of case study analysis.

In consideration of the wide spectrum of applicability of PPP to public utilities, including
transport infrastructure and services, and in order to make the study more useful to the OIC
Member Countries, the scope of the study is also focused on those initiatives that involve
the private sector at least in the financing and implementation of rehabilitation works or
new investments in transport infrastructure, thus excluding the forms of PPP merely related
to operation of services or ordinary maintenance of infrastructure and roiling stock by private
companies; or the merely procurement of works by the public sector, without involvement of
private financing; as well as financial operations involving the private sector, but excluding
works implementation of new investments.

1.3. Structure of this report

Further to this introductory section, this report includes a summary of the methodological
approach adopted for the study (Chapter 2), the Conceptual Framework at the basis of the
research (Chapter 3), the review of the global trends and of successful risk management
practices of transport PPP projects outside the OIC geography (Chapter 4), the description of
the analysis performed as part of the six in depth case-studies (Chapter 5), as well as the
conclusions and recommendations of the study (Chapter 6). The study also includes an
executive summary and the list of sources and references used for analysis.
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2. METHODOLOGICAL APPROACH

2.1. General approach

The methodology adopted for the study is summarized at Figure 1. The figure highlights the
project structure and outlines the main study tasks and methodologies/tools used to perform
the analysis.

Figure 1: Summary of project tasks and methodological approach

Study tasks Methodology/Tools

Literature review

Literature review

Interviews to

representatives of
multilateral institutions

Global Trends and the Major and Successful
Risk Management Practices of Transport
PPP Projects outside the OIC Geography

,\
Y
\

Literature review with a
focus on the World Bank
PPP Infrastructure
Resource Centre Database
on PPP (PPPIRC)

Desk research on 3 case
studies, including phone or
mail-based questionnaires
Field visits for 3 case
studies, including
interviews and joint
meetings

In-depth Assessment of Risk Management
in Transport PPP Projects in Selected
Countries

Task O - Project Management

Task 3

-I------‘

|

/
\

id Horizontal reading of case

Taskd Policy Recommendations S . LIBNE
conclusions

Literature review

4
\

Source: Authors.

Task 1 aimed at identifying the basic concepts and steps of the risk management of the transport
PPP projects. Task 2 investigated the major and successful practices of risk management of
transport PPP projects outside the OIC geography. The aim of this task was to provide a
benchmark of the risk management of transport PPP projects outside OIC Member Countries.
Task 3 aimed at describing the situation related to the experiences in transport PPP projects in
the OIC Member Countries focusing on in depth case studies in six OIC Member Countries.
General recommendations for enhancing better risk management practices of transport PPP
projects among the OIC Member Countries were elaborated as part of Task 4.
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2.2. Data collection process

In terms of methodological approach and tools adopted by the Consultant, literature review
represents the main source of analysis of the study reflecting the point of view of professionals
and academic experts. The full list of references used in the literature review is included in
Annex 1. Further to literature review interviews with public and private stakeholders were
performed under Task 3. Between July and August 2019 face-to-face interviews were organized
in three OIC Member Countries subject of field visit, whereas phone and email
interviews/consultations were performed in the six OIC Member Countries subject of case study
analysis. Several Multilateral Agencies and International Funding Institutions were also
contacted within the study period (June-August 2019) to collect insights and opinions on the
existing global trends and best practices analyzed under Task 2 and interviews with current and
former experts of the European Investment Bank (EIB) and European Bank for Reconstruction
and Development (EBRD) were organized.

Case studies and field visits

The in-depth case studies performed under Task 3 were implemented according to the steps
highlighted in the chart below.

Figure 2: Case study methodology - main steps

Preparation of the case studies and of the country visits through desk research and literature review

Identification of possible interviewees from different sectors (public sector, private sector, academia, etc.)

Source: Authors.

In total, six case studies have been realized as part of the study in selected OIC Member
Countries. With the aim to build a robust and comprehensive case study analysis, the selection
of the six countries has been based on following criteria according to the information extracted
from the World Bank database on PPIs (see also Chapter 5):

e Total number of implemented projects;

e Project distribution according to the implementation period;
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e Transport mode;

e Type and sub-type of Private Participation in Infrastructure (PPIs).

The OIC Member Countries identified for analysis are listed in the following table.

Table 2: COMCEC selected case studies and country visits

Official geographic group Countries selected

African group e  (Cote d'Ivoire (field visit)
e  Mozambique

Arab group e Jordan (field visit)
e Algeria

Asian group e  Turkey (field visit)

e  Malaysia
Source: Authors.

As indicated between brackets in the Table above, field missions were carried out in three out
of the six selected countries for in-depth analysis (one per each of the 3 official regional grouping
of OIC Member Countries: African, Arab, and Asian).

The preparation of the country field visits was based on the following steps:
e Anin-depth desk review and analysis of the risk management practices in PPP transport
projects, as well as a tailored data search focusing on each case study country. This was
then used for discussion and verification during the field visits;

e An agenda has been set for each country visit with pre-arranged meetings with key
stakeholders in each of the three selected countries. This step has been supported by the
countries’ focal contact points;

e Preparation of a structured questionnaire to be shared with interviewees prior to the
meeting.

In procedural terms, the steps for the elaboration of the case studies excluding field visits is the
same of the ones for which a visit is performed, specified that interviews with the relevant
contacts have been organized remotely when possible.

2.3. Study guiding questions

The following Table provides the list of questions identified by COMCEC to guide the analysis of
the study under Task 2 and Task 3. These have been framed within the elements of the
conceptual framework defined by the study Authors as part of Task 1 and the set of policy
recommendation measures to be provided as a result of the study as part of Task 4. These
guiding questions also represented the structure adopted for the interviews submitted to the
stakeholders as part of the case studies.
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Table 3: List of study guiding questions

Elements of the
conceptual framework

Strategy and policy

e Political support and
strategies

e Legal provisions

e Institutional
arrangements

e Investment attraction

Guiding questions identified by COMCEC

Evaluate the degree of political support for PPP
projects i.e. how national plans, programs,
sectoral strategies, economic policy papers, etc.
address infrastructure privatizations in general
and transport PPP projects

Explore the division of duties and
responsibilities among relevant governmental
agencies to reduce the risks and uncertainties
regarding the PPP projects
Evaluate the legal framework
transport PPP projects.

Identify facilitators and barriers to involve and
attract private investors and receive support
from multilateral and national banks
Understand the extent of the foreign
participation in the projects, and examine the
use of Islamic finance in the transport PPP
projects in particular in OIC Member Countries
Address how the private sector evaluates the
current state and perspectives of PPP projects in
a specific context

regarding

Topics of analysis under the elements of the conceptual
framework
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Political support and strategies: What is the degree of
political support for infrastructure privatization in general and
transport PPP projects in terms of national plans, programs,
sectoral strategies, economic policy papers, etc.?

Legal provisions: What are the pros and cons of the legal
framework regarding risk management of transport PPP
projects? Which specific regulations are needed to make
private sector participation possible and effective?
Institutional  arrangements:  Which  administration
units/agencies are tasked with risk identification and
assessment in transport PPPs? What are their main activities
to address risks and uncertainties regarding transport PPPs?
Investment attraction: What are the main drivers and
barriers for the attraction of public investment and to receive
the support of multilateral and national banks? What is the
degree of foreign participation in PPP transport projects? What
is the contribution of Islamic finance in transport PPPs?

Policy
recommendation
measures

Political measures
Institutional and
organizational
measures
Legislative
measures
Capacity-building



Elements of the
conceptual framework

2. Pre-tendering decision

process

Screening for PPP
suitability

Special arrangements

for PPPs

3. Procurement and
contracting

Procurement

Guiding questions identified by COMCEC Topics of analysis under the elements of the conceptual

framework

Policy
recommendation

Describe the use and types of PPPs pre-tender
studies performed before the launch of the PPP
transport projects, such as willingness to pay
surveys

Analyze the governance of the preparation of
the pre-tender studies and describe roles and
responsibilities of such analysis, including the
role of the private sector to propose initiatives
Examine scientific approaches, methods, and
techniques used to forecast future demand
(traffic)

Analyze the way scenario analyses are
incorporated into feasibility studies of PPP
projects and sensitivity analyses implemented
Confirm the use of public sector comparators to
support the decision-making process to launch
PPP transport projects

Describe the approaches adopted to involve the
transport and financing industries in PPPs, i.e.
the degree of participation of stakeholders such
as private parties, local governments, and sector
organizations in the transport PPP projects and
their preparation

Describe the approaches adopted to promote
PPPs to the public when implementing the PPP
transport projects e.g. public campaigns to
persuade/communicate with the
citizens/residents regarding the need for a PPP
project, and/or realization of public inquiries
and debates

Examine the criteria adopted to assess risks (e.g.
their likelihood and possible impact of their
consequences) and/or prioritize them

Provide an overview of the procurement
strategies and routes adopted to develop and
implement projects up to finalization of their
construction/rehabilitation and where
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Screening for PPP suitability: What does the choice between
PPP or traditional public procurement base upon? Is there
evidence of the use of public sector comparators to support the
decision-making process to launch PPP transport projects?
What are the roles and responsibilities in the process of
preparation of the pre-tender studies (including the role of the
private sector in proposing initiatives)?

Special arrangements for PPPs: What types of PPPs pre-
tender studies (such as willingness to pay surveys) are
performed before the launch of the PPP transport projects?
How are they incorporated in the project design? How are the
scenario analyses incorporated into feasibility studies of PPP
projects? Which approaches are adopted to promote PPPs to
the public when implementing the PPP transport projects (e.g.
public campaigns to persuade/communicate with the
citizens/residents regarding the need for a PPP project, and/or
realization of public inquiries and debates? What are the
criteria adopted to assess risks (e.g. their likelihood and
possible impact of their consequences)?

Procurement strategies: What are the main the procurement
strategies adopted to develop and implement projects? What
are the main drivers behind the identification and choice of the
procurement different routes?

measures

Procedural
measures
Technical measures
Statistics and
surveys
Capacity-building

Legislative
measures
Procedural
measures
Technical measures



Elements of the
conceptual framework

strategies
e PPP contractual
arrangements
¢ Performance metrics
e Remuneration

Guiding questions identified by COMCEC

applicable further to their operation and
maintenance, including financial aspects
Describe the rationale behind the identification
ad choice of the procurement routes

Review risk sharing matrices for the PPP
transport projects, specifying which project
risks were assumed by whom (public, private,
shared)

Discuss their pros and cons from the risk
management point of view

Explore the financing schemes adopted for PPP
transport projects, including details on
debt/equity ratios

Discuss the pros and cons of the selected PPP
methods, with a focus on risk allocation and
management

Examine the typical concession/contract
periods of transport PPP projects and the
rationale behind its definition

Describe the type of risks identified and
allocated to the parties involved in PPPs for the
different options of PPP arrangements,
including the ones that may be external to the
project, i.e. environmental risks

With reference to case examples, and based on
data availability, compare the foreseen and
actual (real) values of the main performance
parameters (traffic, revenue, tariff ...)

Examine the rationale, structure and content of
output and performance measurement of PPPs
Analyze how performance metrics is linked with
payment to the private party or compensation
to the public

Analyze the rationales underpinning risk
allocation (or risk transfer) strategies

Topics of analysis under the elements of the conceptual
framework
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PPP contractual arrangements: According to the risk sharing
matrices for the PPP transport projects, which project risks are
allocated to public and private party? Which types of project
risks are shared? What are the pros and cons from the risk
management point of view? What type of financing schemes
are adopted for PPP transport projects? What are the main
features of each type of financing scheme? What are the pros
and cons of the selected PPP methods, from a risk allocation
and management point of view? What is the typical
concession/contract period of transport PPP projects? What is
the rationale behind? What are the types of risks (including the
ones that may be external to the project, i.e. environmental
risks) identified and allocated to the parties involved in PPPs
for the different options of PPP arrangements? What is the
rationale underpinning risk allocation (or risk transfer)
strategies?

Performance metrics: How do the foreseen values of the main
performance parameters (traffic, revenue, tariff ..) compare
with the actual ones? What is the rationale, the structure and
content of output and performance measurement of PPPs?
Remuneration: How is performance metrics linked with
payment to the private party or compensation to the public?

Policy
recommendation
measures

Statistics and
surveys
Capacity-building



Elements of the
conceptual framework

4. Construction and asset

delivery

e Management of risks
during design phase o

e Management of risks
during construction e

5. Operation
e Management of risks
during operation

e Bonus/malus °
schemes

e Contract °
renegotiation

6. End of contract
e Contractreturn
e Followup

Source: Authors.

Guiding questions identified by COMCEC

Analyze provisions and practices for the
management of unforeseen risks and events
during project implementation and operation
Explore special methods/institutions for PPPs
risks monitoring purposes

Discuss the need to adopt new statistical
indicators and/or dedicated agencies or offices
for the monitoring of the delivery and
performance of the PPPs

Analyze provisions and practices for the
management of unforeseen risks and events
during project implementation and operation
Explore special methods/institutions for PPPs
risks monitoring purposes

Discuss the need to adopt new statistical
indicators and/or dedicated agencies or offices
for the monitoring of the delivery and
performance of the PPPs

Examine the mechanisms to systematically
follow up on risk management practices and
learn from experience, including practices for
contract renegotiation
Explore the success factors for better transport
PPP implementations

Topics of analysis under the elements of the conceptual
framework
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Management of risks during design phase: Which
specifically dedicated methods or institutions are in place for
PPPs risks monitoring purposes? Is there any evidence of the
need to adopt new statistical indicators and/or dedicated
agencies or offices for the monitoring of the delivery and
performance of the PPPs?

Management of risks during construction: What type of
methods/institutions have been designed for PPPs risks
monitoring purposes? Is there any evidence of the need to
adopt new statistical indicators and/or dedicated agencies or
offices for the monitoring of the delivery and performance of
the PPPs? Which practices are adopted for the management of
unforeseen risks and events during project implementation?
Management of risks during operation: Which practices are
adopted for the management of unforeseen risks during
project operation? Which methods or institutions are in place
for risk monitoring? s there any evidence of a need to adopt
new statistical indicators and/or dedicated agencies or offices
for the monitoring of the performance of PPPs?

Bonus/malus schemes: Which bonus payments or penalties
for the private party are foreseen during operation?

Contract renegotiation: What are the causes that lead to
contract renegotiations? What are the successful methods and
practice to approach contract renegotiations? Which are the
conditions in the contract that can be changed without
inducing opportunistic behavior, and might therefore
legitimately be renegotiated, if any? What are the main costs
and benefits, if any, to renegotiate the contract?

Contract return: What are the main cost and benefit of the
different PPP solutions with respect to the transfer/concession
of the public asset implemented?

Follow up: Which mechanisms enable to systematically follow
up on risk management practices and learn from experience?
What are the main success factors for better transport PPP
implementations?

Policy

recommendation

measures

. Procedural
measures

° Statistics and
surveys

e  (Capacity-building

. Procedural
measures

° Statistics and
surveys

e  (Capacity-building

° Technical measures

° Procedural
measures

° Statistics and
surveys

e  (Capacity-building

. Follow up
recommendations
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3. RISK MANAGEMENT IN TRANSPORT PPPS: CONCEPTS AND FRAMEWORK

3.1. Introduction

The term Public-Private Partnership (PPP) does not have a single universally accepted
definition. Internationally, PPPs cover a variety of long-term contractual arrangements
involving the private sector in the construction and management of public sector assets and in

the delivery of related services. International organizations have proposed different definitions
of PPP. The Table below provides some examples.

Table 4: Examples of PPP definitions

Organization

Asian Development
Bank (ADB)

European PPP
Centre of Expertise
(EPEC)

Global
Infrastructure Hub

OECD

Definition

A contractual arrangement between public (national, state, provincial, or local)
and private entities through which the skills, assets, and/or financial resources of
each of the public and private sectors are allocated in a complementary manner,
thereby sharing the risks and rewards, to seek to provide optimal service
delivery and good value to citizens.

A PPP arrangement is characterized by:

e a long-term contract between a public contracting authority and a
private sector company based on the procurement of services, not assets;

e the transfer of certain project risks to the private sector, notably with
regard to designing, building, operating and financing;

e a focus on the specification of project outputs rather than inputs, taking
account of the whole life-cycle implications for the project;

e the application of private financing (often “project finance”) to underpin
the risks transferred to the private sector;

e payments to the private sector which reflect the services delivered. The
private sector may be paid either by users through user charges, by the public
authority or by a combination of both.

A long-term contract between a Procuring Authority (government or other public
agency) and a Project Company (private partner or commercial partner) for the
development and/or management of a public asset or service, where the
Project Company bears significant risk and management responsibility
throughout the life of the contract, and where remuneration is significantly

linked to performance and/or the demand or use of the asset or service.

An agreement between the government and one or more private partners
(which may include the operators and the financers) according to which the
private partners deliver the service in such a manner that the service delivery
objectives of the government align with the profit objectives of the private
partners and where the effectiveness of the alignment depends on a sufficient

risk transfer to the private partner.

25



Risk Management in Transport PPP Projects
In the Islamic Countries

COMCEC

Organization Definition

World Bank A long-term contract between a private party and a government entity, for
providing a public asset or service, in which the private party bears significant
risk and management responsibility, and remuneration is linked to

performance.

Source: Authors based on ADB, 2012; EPEC, 2011; Global Infrastructure Hub, 2018; OECD, 2008; The World Bank
etal, 2017.

A basic structure emerges from the different definitions as common to all PPP schemes: a PPP is
a long-term contractual agreement between a public-sector entity and a private-sector
contractor, frequently covering a time horizon of 20-30 years, with performance-based
specifications, i.e. focusing on service delivery (outputs) more than on technical details of
physical infrastructures (inputs). The contract structure is generally complex and involves a
number of interlinked sub-contracts in addition to the core agreement between the public
contracting authority and the private party. The contract structure is defined at its core by the
sharing of risks between the public and private parties, whereby each of them is responsible
for the management of different risks.

PPPs result in a demanding contract management and, being project-specific, their features
depend on factors such as the regulatory and institutional environment in which the project is
implemented, the public and private partners’ capabilities and risk perception, the need
addressed by the project itself. Consequently, the partners’ assumption of responsibility may
differ and the partnerships may take different forms. There are in fact numerous variations
of the basic structure above, leading to a plethora of contractual arrangements (referred to with
acronyms such as e.g. DBO, DBFO and DBFM) which allocate risks to the public and private
parties in different ways and establish different remuneration schemes.

PPPs can be usefully categorized according to three parameters identified by the World Bank
Reference Guide (2017):

e The types of asset involved, either new (greenfield) or existing (brownfield);

e The functions the private party is responsible for, identified as Design, Build or
Rehabilitate, Finance, Maintain and Operate (whose first letters generate the acronyms
describing PPP contracts);

e How the private party is remunerated: a distinction can be made between user-pay PPP
and public-entity pay PPP. In the first case, the private party recovers its initial investment
and ongoing costs by charging a fee to the users of the infrastructure services in question.
In the second case, it recovers its investment and costs from the public entity that has
entered the contract.

The main areas of application of PPPs have typically been large infrastructure projects in
transport and utilities. Even though in recent years PPP models have been applied in a wider
range of sectors, including for instance health and education, transport safely remains
worldwide among the most relevant sectors of PPP application.
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Traditionally, different justifications have been suggested (Boeuf, 2003) for a direct involvement
of the public sector in the construction, financing and operation of transport infrastructures
beyond the planning and regulating role:

e High capital expenditure and long technical /economic life;
e High social, environmental and technical risks during construction;

e Significant direct and indirect external effects (e.g. on land use, regional development,
environment);

o Difficulties of cost recovery from users, which often make the potential financial
profitability lower than economic profitability and justify public subsidies;

e Monopolistic situation of infrastructure operators at local level;
e Long financial payback periods even when projects are financially viable;
e Limited control on traffic evolution.

Against this background, in the last decades of the twentieth century, new regulatory
frameworks as well as financial products have been developed to increase the private sector
participation in the development of transport assets, delivering Value-for-Money for the whole
society. The increasing need for a rapid development of infrastructures and budgetary
constraints have further contributed to the willingness of governments to seek new ways of
financing facilities. Virtually all transport modes have been concerned by these developments:
roads, air transport, sea and river ports, railways, public transport (including buses, metros light
rail and trams), and freight transport (The Economist Intelligence Unit, 2013). As experience
has shown that the private sector’s capitals and know-how can make a tangible difference in the
delivery of critical transport services while generating improvement in public sector
management (Medda et al,, 2013), selecting a private sector partner has become an increasingly
attractive option (Carbonara et al., 2015).

Nevertheless, PPPs also bring about some threats as compared to traditional public
procurement. They entail, for example, potentially higher cost of financing (because the private
operator faces more finance costs than public entities), or higher transaction costs, as PPP
models are generally more complex from a contractual and organizational point of view
compared to conventional public procurement. Thus, in addition to project-related risks, several
potential issues stem as well from PPP inherent characteristics as a procurement method.

Aiming at an in-depth analysis of risk management practices in transport PPP projects, this
study adopted a comprehensive conceptual framework which allows to take into account
not only the contractual dimension of PPPs, but also the institutional setting in which they are
embedded. The framework will follow the phases of the project life-cycle and analyze each of
them in the light of the risk governance dimensions relevant at each stage. In fact, as risk
management represents the key challenge in PPP projects critically affecting their
performance, it is essential to examine all development phases of a PPP with the perspective of
how they influence the risk management process.
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Building on the relevant literature and on international best practices, the conceptual
framework developed for the purposes of this study will guide the analysis of risk management
principles in transport PPPs, while providing at the same time a comprehensive checklist to
assess current practices in different contexts (international trends and practices in Chapter 4
and in-depth case studies on OIC Member Countries in Chapter 5).

3.2. Conceptual framework

The conceptual framework guiding the entire study results from the combination of risk
governance dimensions and investment phases.

Five risk governance dimensions have been identified.

1. Risk Identification. Risk governance requires a preliminary identification of the risks
that can potentially prevent the transport PPP project from achieving its objectives or
affect its performance;

2. Risk Assessment. The estimation of the likelihood, impact and implications of the
identified risks is instrumental to the choice of how to share them between public and
private parties, and it relies upon assessment criteria and tools;

3. Risk Allocation. As a core feature of PPPs, risks must be distributed between the public
and private parties involved. Under this dimension, the challenge is to find the optimal
risk allocation, identifying which party is best positioned to bear each risk;

4. Risk Monitoring. Risks, risk perceptions, and risk mitigation measures may change
over the project’s lifetime. As such, risks are the target of specific monitoring activities.
Quality and availability of monitoring tools, as well as dedicated agencies or offices for
the monitoring of the delivery and performance of PPPs play a crucial role in this regard;

5. Risk Treatment. In order to deal with risks, each of the parties faces choices related to
avoiding, optimizing, transferring or retaining risk. Following this choice, specific
measures can be taken to address every different risk.

These risk governance dimensions represent the analytical lenses through which this study will
describe the different investment phases, following a life-cycle approach. The investment life-
cycle has been structured in 6 investment phases, further detailed into their main elements.

The resulting conceptual framework is graphically illustrated in the following matrix. For each

investment phase, the relevant risk dimensions are colored green and the sign “+” indicates their
degree of relevance.
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1. Strategy and policy

e Political support and strategies
e Legal provisions

e Institutional arrangements

e Investment attraction

2. Pre-tendering decision process

e Screening for PPP suitability
e Special arrangements for PPPs

3. Procurement and contracting

e Procurement strategies

e PPP contractual arrangements
e Performance metrics

e Remuneration

4. Construction and asset delivery

e Management of risks during design phase
e Management of risks during construction

5. Operation

e Management of risks during operation
e Bonus/malus schemes
e Contract renegotiation

6. End of contract

e Contract return
e Follow up

Source: Authors.

The detailed presentation of the conceptual framework in the next paragraphs follows the six

investment phases which are summarized below:

1. Asafirst phase, Strategy and policy refers to the political and institutional context and

the legal framework in relation to transport PPPs;
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2. The Pre-tendering decision process refers to the procedures adopted at the appraisal
phase of transport PPP projects and the reasons behind the adoption of PPP as a
procurement method;

3. The third phase refers to the different solutions adopted for the Procurement and
contracting of works and services and the different typologies of PPP arrangements;

4. Under the Construction and asset delivery phase, the analysis will address the
systems to cope with different types of risks that challenge the project outcome before
asset delivery and the monitoring systems in place;

5. The Operation phase refers to the management of risks during service delivery by the
private sector, as well as to the possibility to renegotiate the contractual arrangement;

6. Finally, the study will analyze the last steps of the contract agreement and its End, as
well as the existence of mechanisms to systematically follow up on risk management
practices and learn from experience.

Each of the investment phases is analyzed with a focus on the risk governance dimensions
relevant at that phase.

In addition to the six phases summarized above, capacity-building has been identified as a
cross-phase element. For each phase of the project life-cycle, the study examines which are the
necessary tools for risk management of transport PPP projects, analyzing the need for capacity-
building measures to ensure the necessary level of skills in the involved staff.

Risk management principles have been the target of specific analysis in the extensive literature
on PPPs: they are covered in professional and academic literature, handbooks, guidelines, and
various online tools to assist stakeholders in preparing, structuring and executing PPPs. As an
example, the following works have dealt with the topic combining it with a project life-cycle
approach.

e Zou etal. (2008) propose a risk allocation framework from the perspective of the project
life-cycle, whereby risk identification and assessment start at the feasibility study stage
and are carried out through the operation and transfer stages with continuous monitoring.
The framework accounts for the dynamic process of allocating and monitoring risks and
aims to promote a balance of interests, ultimately leading to the realization of Value-for-
Money for all different parties;

e Mouraviev (2012) underlines the possibility of unknown or unexpected risks due to
sudden changes relevant to the project, such as legislation changes. Therefore, risk
management includes not only initial risk allocation specified in a contract, but also
additional allocation and/or reallocation that may stem from unforeseen factors;

e The Economist Intelligence Unit (2013) points out the need for a flexible risk management
system, which identifies risks at each stage of a project and clearly identifies and allocates
responsibilities accordingly;

e The APMG Public-Private Partnerships Certification Guide (2016) highlights how the bulk
of efficiency gains achieved through PPPs stem primarily from a successful risk
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management, which should follow the following steps: a profound effort to foresee risk
events (identification), a rigorous analysis of their implications (assessment of likelihood
and size of consequences if they materialize) and analysis and implementation of possible
mitigating measures or remedies.

Before presenting each of the six investment phases of the conceptual framework in detail in the
light of the relevant risk governance dimensions, a preliminary clarification on the relevant
risks is necessary. Building upon the synthetic typology of risks affecting PPPs proposed by
Burger et al. (2009) and after adjusting and enriching it based on additional literature and
transport-specific considerations (especially from the database on risks presented in Global
Infrastructure Hub, 2016; see also The Economist Intelligence Unit, 2013), an ad-hoc
classification of risks has been developed, which is presented in the following Table. It is based
firstly on a macro-distinction between context-related and project-related risks, and secondly
on further risk categories, under which actual risks have been listed, aiming to provide a
practical overview of the threats characterizing transport PPPs, i.e. the reasons why a proper
risk management is indispensable.

Table 6: Typology of risks affecting transport PPPs

Risk type Risk category Risks
Context- Political and legal Different investment preferences of alternating governments,
related risks expansionary policies raising the cost of financing, risk of
risks expropriation, changes in law, corruption risk, fiscal risk
Macroeconomic Liquidity risk, exchange and interest rate risk, currency inflation
risks
Project Financial credit Cost of financing, credit risk of the Special Purpose Vehicle (SPV), credit
risks risks risk of the construction and operating company, credit risk of the
financial institution, sovereign risk, transaction costs
Design, Site risks (availability of the site, permits, ground conditions),
construction and construction costs, contractor failure risk, delays at various stages,
operation risks maintenance risk, environmental risk, technology risk, disruptive

technology risk, public acceptance, security risk, subcontractor
disputes/insolvency, renegotiation risk, residual value risk

Financial Revenue risks (demand/usage risk - in user-pays and volume payment

sustainability risks | mechanisms, price or tariff risk - in user-pays mechanisms, availability
and quality risks, third party revenue risks, etc.) and demand risks
(traffic volume, toll fee level, toll fee acceptability)

Other risks Force majeure and early termination risks

Source: Authors.

The different risks can be relevant at different investment phases and have different potential
impacts on the performance of transport PPPs. Risks may also mutually reinforce each other.
Crucially, anyway, while every risk may require a tailored approach and management, no one
can be managed outside of an integrated risk governance framework, which commands a
holistic approach.
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3.2.1. Strategy and policy

A favorable political and institutional context and a solid legal framework are among the
enabling conditions for implementing transport PPPs.

Elaborating on the approach of Flor (2018), who identifies institutional pillars behind the
success of PPPs?, the first phase of the conceptual framework focuses on: political support and
strategies; legal provisions; institutional arrangements. As a fourth point, investment attraction
should be additionally addressed. For each of the four points, the following Table sets out
relevant questions that guided the analysis throughout the report.

Table 7: Overview of elements of Phase 1) Strategy and policy

Phase Elements included

Strategy and e Political support and strategies: What is the degree of political support for
policy infrastructure privatization in general and transport PPP projects in terms of national
plans, programs, sectoral strategies, economic policy papers, etc.?

e Legal provisions: What are the pros and cons of the legal framework regarding risk
management of transport PPP projects? Which specific regulations are needed to
make private sector participation possible and effective?

e Institutional arrangements: Which administration units/agencies are tasked with
risk identification and assessment in transport PPPs? What are their main activities
to address risks and uncertainties regarding transport PPPs?

e Investment attraction: What are the main drivers and barriers for the attraction of
public investment and to receive the support of multilateral and national banks? What
is the degree of foreign participation in PPP transport projects? What is the
contribution of Islamic finance in transport PPPs?

Source: Authors.
Political support and strategies

Consistent, strong and high-level political support for a PPP project or a set of PPP initiatives
is essential for their successful implementation. This consideration applies particularly to
largescale PPPs and projects representing a first attempt at developing and implementing PPPs
in a country or sector, but it holds true for PPPs in general. Flor (2018) highlights political will
among the institutional pillars needed to increase the probability of PPP success. As the
provision of infrastructures and services through PPP schemes represents a significant
innovation compared to more traditional public procurement options, PPP initiatives need
political support from high levels of government, also considering that private firms may bear
more risk in a PPP than under a traditional public procurement contract. In the same vein, in a

11t may be noted that what represents success for PPPs remains a debated point. PPP contracts pursue different
goals that are not always aligned among themselves. PPPs may thus be evaluated by using a narrow
perspective, focusing on its performance against contractual targets, or rather by applying a wider approach
that integrates broader benefits and gains for society. There is however no prevailing framework guiding
evaluation studies, as their design is mostly influenced by their specific purpose (Carbonaro et al., 2017).
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work on PPPs in the United Arab Emirates, Alhashemi et al. (2010) identify political support as
the main factor determining the success of PPPs2.

In PPPs, a balanced risk allocation is challenged by the difficulty to combine public
socioeconomic and private financial objectives: private operators driven by profit may focus on
minimizing construction and operating costs, more than on the delivery of a high-quality service
(Carbonaro et al., 2017). In this regard, the political attitude towards the role of the private
sector in the provision of infrastructures and services of public interest shapes the context in
which PPPs and risk management processes are embedded. The policy and strategic framework,
in fact, affect risk exposure and risk governance throughout the project cycle.

At an upstream phase, the decision to use PPPs in the transport sector should stem from a
politically supported strategic approach developed on the basis of a sectoral transport policy
and the identification of priority interventions. In turn, such approach requires an in-depth
analysis of the relationship between the transport sector and economic growth and
competitiveness of the host economy.

Political stability ensures the reliability of context conditions for PPPs and minimizes
uncertainty. From an analytical perspective, reliability is weakened if no common vision on PPPs
is in place between the government and the opposition, which increases the risk of different
investment preferences of alternating governments and may reflect a broader split on the
subject in public opinion. In this regard, an ongoing communication and consultation process
with stakeholders and the general public facilitates the development of PPPs if correctly carried
out. On one hand, it can inform the public about the investment’s rationale; on the other hand,
by systematically collecting feedback, it allows to foresee possible hostility against the project
and take timely measures in order to ensure the project’s positive performance.

In some cases, the government needs to adopt important reforms to allow private participation
in the provision of public services and encourage a PPP program, such as the privatization of
state-owned enterprises. The World Bank (2015) observed that in economies (or sectors)
dominated by state-owned enterprises, PPPs are not embraced, as there is less competition, and
regulation and oversight are unbalanced. This also shows that PPPs can be successful in one
sector and fail to gain a foothold in another because of uneven government commitment and
consequent inattention to proper regulation and oversight. For example, in China PPPs have
worked mainly in the water sector, as other infrastructure sectors remain dominated by state-
owned enterprises (The World Bank, 2015). As such, for the development of transport PPPs in
particular, sector-specific political commitment is needed, grounded on the relationship
between transport plans (generally by sector, e.g. port masterplans) and the suitability of a PPP
approach in the light of fundamental opportunities and constraints (including e.g. budgetary
constraints).

2 For further examples of creation and maintenance of political commitment and awareness on PPPs, see cases
from Guatemala, Philippines and Senegal in World Bank Independent Evaluation Group (2015), pp. 45-47.
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Legal provisions

PPP-specific legislation and regulations are defined by the World Bank and the Public-Private
Infrastructure Advisory Facility PPIAF (2017) as the laws which outline the rules and
procedures governing PPP contracts, including issues such as the contract extension and
termination, security interests, the operation of the project, the takeover by the public sector,
dispute settlement.

In addition, the legal framework includes laws that apply to aspects of the PPP process and
someway affecting PPP contracts, decision processes and implementation procedures.
According to the World Bank PPP Knowledge Lab, these laws can include:

e Public contract and procurement laws that PPP contracts must typically comply with,
unless PPPs are expressly exempt;

e Public financial management laws such as fiscal limits or reporting requirements;
e Sector-specific laws and regulatory frameworks;

e Other laws affecting contractual arrangements and the operation of private companies
implementing PPP projects, such as law and regulations on environmental issues, land
acquisition, ownership and expropriation, tax rules, licensing requirements and
employment.

In order to guarantee to the private sector the possibility to enter into contracts for the delivery
of public services, in some cases governments may need to adapt the existing legal framework,
for example to allow a private company to charge and collect user fees. Such necessary changes
can be performed by adapting existing laws, but in order to provide clarity to stakeholders,
many countries have introduced PPP-specific legislation. Many of the economies with more
mature PPP markets rely on general regulations complemented by specific PPP guidelines (e.g.
Australia and the United Kingdom), while economies aiming to launch and develop major PPP
programs have frequently done so based on a stand-alone PPP law (e.g. Colombia and the
Philippines). In fact, in recent years a general trend to regulate PPPs with standalone laws has
been recognized (The World Bank, 2018a), also in OIC countries (e.g. Afghanistan and Pakistan).
There is however no single model to adopt, and different legal systems can be successful in
creating an adequate environment for the development of PPPs. As an example of trade-off, it
has been noted that even if a stand-alone PPP legislation simplifies the regulatory framework, it
can also generate legal vacuums and inconsistencies (The World Bank, 2018a).

As part of the legal framework on PPPs, many countries have put in place norms aimed at
encouraging businesses and other non-government entities to propose PPP project ideas that
may be considered by government. Countries can benefit from such an approach by harnessing
on the suggestions of the private sector on how to tackle transport infrastructure challenges.
However, developing PPPs outside the usual public investment planning process increases the
risk of insufficient integration with wider transport sector plans and priorities (The World Bank
etal, 2017).

In terms of risk governance dimensions, as PPPs are essentially contractual agreements with
risk sharing provisions at their core, the legal provisions regulating contracts and the
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relationship between public and private sector entities do have a significant influence over the
identification and assessment of risks by all parties involved in a PPP and over their
allocation. The ability of a legal framework to ensure the effectiveness and enforceability of
long-term PPP contracts is a major prerequisite for private investors to expose their capital to
risk. For instance, in the case of user-fee PPPs, private investors need clarity about the
commitment of the government to implement a price policy that will ensure the financial
viability of the contract. Moreover, from a procedural perspective, the legislation must provide
for a transparent and competitive framework for procurement processes, promoting multiple
bids and clearly defining the criteria to evaluate proposals, thus minimizing the corruption risk.
Since high risk perception translates into low investor appetite, no PPP program can perform
positively if the conditions for private sector participation have not been developed through an
appropriate legal, regulatory, institutional, and contractual framework (World Bank and PPIAF
2017).

Institutional arrangements

Considering the complexity of managing PPP contracts, specific institutional arrangements are
needed to translate political will and legal provisions into the implementation of PPPs in general
and in the transport sector. In order to facilitate this task, it is common to create a dedicated
unit centralizing expertise on PPPs in a single government agency (either as a separate entity,
or within an existing department).

Irrespective of the existence of a PPP unit, however, the allocation of tasks and responsibilities
to the government bodies in charge of managing PPPs should be structured along the different
stages of a PPP project. Three main stages can be recognized in this respect (The World Bank,
2018a; COMCEC, 2019):

e Preparation: this stage includes identification of projects, PPP suitability test, project
appraisal and approval; in the Conceptual Framework of this study, it is covered by Phase
2, Pre-tendering decision process;

e Procurement stage: this stage includes the choice of tender procedures and the
evaluation of bids; it is covered by Phase 3, Procurement and contracting;

e Management of the contract: this stage includes contract implementation, monitoring
and evaluation; it is covered by Phases 4 to 6, i.e. Construction, Operation and End of
contract.

At the early preparation stage, the possibility of a comprehensive risk identification and
assessment relies on institutional structures enabling specialized staff to carry out these
activities. During procurement, considerations on risk allocation characterize the drafting of
tender documents, but also the evaluation of bids, carried out by a PPP evaluation committee
working on the basis of established evaluation criteria. At the contract management stage, risk
monitoring and treatment require appropriate management systems, tracking contract
implementation. Therefore, PPP units and in general all public sectors bodies tasked with
managing transport PPPs and specifically their risks require specialized staff with a variety of
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technical skills. Among these, the following ones should be singled out: a sound understanding
of the needs of the transport sector, expertise in economic and financial appraisal of projects
and PPPs and in structuring privately-financed infrastructure project contracts, as well as
expertise in procurement and contract management and in dealing with the private sector. A
systematic program to improve internal capacity through training and dissemination is
instrumental to this end, complemented by a with periodic monitoring of the alignment to state-
of-the-art methodologies.

Investment attraction

In a PPP, the private partner is responsible for providing funds contributing to the development
of the infrastructure. The public authority commonly provides part of the funds (through public
grant financing) if the PPP is a co-financed project, or it can act as co-lender or equity partner.
The private actor entrusted through a PPP contract with the development and operation of a
public asset in the transport sector usually creates a so-called Special-Purpose Vehicle (SPV), i.e.
a company delivering the project and assuming all related rights and obligations. Based on the
scale of the investment and the cost-efficiency of debt, the sponsors use debt to leverage the
investment (APMG, 2016).

Debt finance is frequently provided through project finance, i.e. a financing technique in which
lenders are paid only from the revenues of the SPV without resorting to equity investors. The
project financing will thus be a combination of debt provided lending agents (e.g. commercial
banks) and equity provided by the shareholders of the project company, i.e. the successful
bidding consortium.

In this regard, investment attraction lies at the core of a PPP policy for transport infrastructures.
Multilateral development banks (MDBs) such as the World Bank Group, the Asian
Development Bank, the African Bank for Development and the Islamic Development Bank have
a key role in supporting the growth of PPPs in order to attract private funding. In particular,
MDBs have various instruments to support the creation of a favorable environment for the
implementation of PPP projects, covering a wide spectrum of activities (including horizontal
support to the creation of PPP units and the implementation of legislative reforms, support for
the preparation of documentation in individual PPPs, provision of transaction advisory
services). As concerns financing, the primary role of MDBs lies in their lending function (usually
through long-term loans). In addition, an MDB may provide guarantee facilities against political
risks. Significantly, however, MDB also catalyze private investment and boost private
participation in infrastructure projects. Private investors perceive MDB participation as a
protection assurance, which leads to considerable risk reduction and credit enhancement.

Financing infrastructures involves a wide array of risks, the severity of which varies depending
on specific project conditions. At the investment attraction stage, risks relating to the capacity
of the public counterpart to meet its obligations need to be considered. In developing contexts,
investors often consider public authorities as risky borrowers. So-called sovereign risk refers
in particular to the capacity and willingness of a government to service its debt in accordance
with stipulated agreements. Ultimately, a higher risk category rating might translate into a
higher interest rate, which reduces the financial viability of PPPs. Therefore, sovereign risk
mitigation is often needed and, to this end, governments can issue state guarantees, i.e. legally
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binding obligations which can cover the failure of the public sector party to meet specific
obligations within a PPP project. Guarantees represent risk mitigation products and can cover a
whole PPP market, a program or single PPP projects. Moreover, they can be full or partial,
depending on the proportion of the amount of the transaction or the financial obligation that is
covered.

If state guarantees fail to gain the market’s trust, MDBs can play a significant role as well by
offering risk mitigation tools, among which credit enhancement products (e.g. MDB-issued
guarantees). In fact, Jett (2018) empirically proves that when credit enhancement is used by
MDBEs, it can be a significant factor in attracting investment, by improving the risk profiles of
projects. Through credit enhancement products, projects become attractive for risk-averse
investors and crowd in private financial resources for infrastructure. For example, sovereign
partial risk guarantees issued by MDBs are used to mitigate country risk by funding projects
under preestablished legally binding conditions on both the grantor (typically a state-owned
enterprise or government agency) and the concessionaire (PPP project company). In case of
noncompliance, MDBs can apply penalties. Jett (2018) identifies two advantages over traditional
insurance:

e Pricing: the agreement ensures that projects can be priced at a similar interest rate to
sovereign loans offered by MDBs;

e Time: the system enables payments automatically based on preestablished triggers
defined in the PPP contract.

Despite the high potential in reducing risks in infrastructure financing, however, MDBs still face
structural constraints which limit their ability to mobilize private resources to the levels
required to meet infrastructure investment needs. For instance, limitations imposed on MDBs
by their business models, legal status, credit ratings, and need to implement countercyclical or
acyclical measures for borrowing members have traditionally led MDBs to be conservative in
the capital adequacy and liquidity treatment of guarantees (Pereira dos Santos and Kearney,
2018).

In Islamic countries, financing has particular features. The term Islamic finance refers to
banking or financing activities and instruments adhering to Shariah (Islamic law) standards.
Among the characteristics of Islamic finance the are the ban on usury (“riba”), which prevents
the use of interest; the prohibition of trading of debt, which implies that transactions must be
directly linked to a real underlying economic transaction; an emphasis on risk sharing among
different parties (as opposed to risk transfer) and the discouragement of excessive risk
undertaking. risk sharing, in fact, is considered as the essence of Islamic finance (Maghrebi and
Mirakhor, 2015).

Since infrastructure projects involve real assets and PPPs allow risks to be shared between the
parties involved, the use of Islamic finance for their development is compatible with Islamic
principles. In fact, as emphasized by the following Table, principles of Islamic finance fit well
with features of infrastructure PPP projects. In short, the asset-based nature and risk-sharing
focus of PPPs make them an ideal investment opportunity for Islamic finance.
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Table 8: Fit of Islamic finance and infrastructure PPP projects

Principles of Islamic finance Infrastructure PPP project

Returns to Islamic financiers are linked to the Infrastructure PPPs allow risk sharing among

profit/earnings of an enterprise and derived from the parties involved in the project, including

commercial risk taken by the financier. financiers.

Islamic financiers become partners in the project. PPP projects allow Islamic financiers to
become parties to the project, not just mere
lenders.

Transactions are free from speculation or gambling Infrastructure PPPs are by nature free from

(“maysir”). speculation or gambling.

Excessive uncertainty in contracts (e.g. undetermined PPP contracts of infrastructure projects

price, time of delivery or subject matter) may be not generally include detailed clauses to minimize

Shariah-compliant. uncertainty.

Investments relating to alcohol, drugs, gambling, weapons | Infrastructures PPPs exclude these areas.
and other prohibited activities are not permitted.

Source: Authors based on The World Bank, PPIAF and Islamic Development Bank, 2017.

The prohibition of excessive uncertainty or risk (“gharar”) in particular leads to a special
attention to risk identification and risk assessment, as an in-depth analysis of the risks is
especially necessary before stepping into the PPP process, for the latter to be Shariah-compliant.
Further, under Islamic principles whoever finances the operation needs to take the ownership
of the asset: this reduces the systemic risk and moral hazards associated with the conventional
risk transfer structures (The World Bank and IDB, 2018) and mitigates the risk of contract
violations arising from the agency conflict (Bowles, 2013). As profit is always connected with
assets on which it is generated and the transaction is not merely financial, speculation is avoided.

3.2.2. Pre-tendering decision process

The second phase identified in the conceptual framework, i.e. Pre-tendering decision process,
has been divided into two elements: Screening for PPP suitability and Special arrangements for
PPPs. For each of the two elements, the following Table sets out relevant questions that guided
the analysis.
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Table 9: Overview of elements of Phase 2) Pre-tendering decision process
Phase Elements included

Pre-tendering ¢ Screening for PPP suitability: What does the choice between PPP or

decision traditional public procurement base upon? Is there evidence of the use of

process public sector comparators to support the decision-making process to launch
PPP transport projects? What are the roles and responsibilities in the
process of preparation of the pre-tender studies (including the role of the
private sector in proposing initiatives)?

e Special arrangements for PPPs: What types of PPPs pre-tender studies
(such as willingness to pay surveys) are performed before the launch of the
PPP transport projects? How are they incorporated in the project design?
How are the scenario analyses incorporated into feasibility studies of PPP
projects? Which approaches are adopted to promote PPPs to the public
when implementing the PPP transport projects (e.g. public campaigns to
persuade/communicate with the citizens/residents regarding the need for
a PPP project, and/or realization of public inquiries and debates? What are
the criteria adopted to assess risks (e.g. their likelihood and possible impact
of their consequences)?

Source: Authors.

Screening for PPP suitability

The process leading to the implementation of a transport PPP opens with the identification of a
project addressing a well-defined public need, in line with the overall transport strategy and the
public investment planning system3. At this initial stage, the technical scope of the project is
defined and its socioeconomic desirability is preliminarily assessed (through economic tools
such as Cost-Benefit Analysis, which is widely considered as the most appropriate one for
transport projects?). To this end, it is crucial that the performance of proper studies (e.g. demand
analysis, financial analysis, economic analysis, sensitivity and risk analysis, environmental
impact assessment) is embedded in an institutional setting which enables using the results of
these studies in the decision-making process (COMCEC, 2019).

A sort of information checklist can be developed by the public entity to identify areas of
uncertainty and risk from this early stage. For instance, the following points should be included
in this screening procedure (APMG, 2016): i) land availability; ii) construction risks; iii)
technology requirements (particularly if new or untested); iv) site risks (e.g. due to hazardous

3 Identifying a priority investment project requires a sound public investment planning system, which involves
setting out transport infrastructure strategies, assessing project options to meet objectives, conducting
detailed feasibility and Cost-Benefit Analyses, and prioritising projects within an overall public investment
plan (The World Bank et al,, 2017).

4 For an overview on the use of Cost-Benefit Analysis and other economic tools on transport projects in OIC
countries, see COMCEC (2019).
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materials); v) environmental concerns; vi) access to permits; vii) legal issues; viii) concerns
about the availability of data and information for project appraisal. This checklist can represent
a first tool structuring a systematic effort of data collection and enabling a preliminary risk
identification and risk assessment. If information on these issues is not available, further
studies should be performed.

After the technical soundness and socioeconomic desirability of a transport project are
confirmed, a screening for PPP suitability takes place. It is key for the public entity in charge
of the project pipeline to collect all necessary information that may affect the choice about
whether or not to implement the project through a PPP scheme. Information already collected
for performing the CBA shall be useful for the PPP suitability test as well, e.g. the charging of
user fees; revenue estimates based on traffic forecasts; the need for public contribution. A well-
founded suitability test includes also the description of potential interest from private investors
and the availability of skills by the private sector for such a project. Performing the PPP
suitability test is crucial not only in order to ascertain if the project is appropriate as a PPP, but
also for risk identification. In fact, such test consists in a series of questions to be addressed
(APMG, 2016), among which:

e Are there risks or uncertainties within the project that are not manageable by a private
partner?

e Can the project be embedded within the legal framework as a PPP?

e Is the project size big enough to justify the implicit costs of the transaction (e.g. the
management of a complex tender and contract)?

e Would there be appetite on the side of investors? Are there different competitors
interested in the bid process? Are there already previous transactions developed as PPP
for this type of project in the region or in comparable regions?

e Does bundling construction and operations and/or maintenance in a single contract make
sense? Does it make sense for a single operator to assume the risk and responsibilities in
a unitary project?

e Are the stakeholders’ interests correctly surveyed and understood?
e Are output requirements clearly identifiable?

A crucial part of the pre-tendering preparation of potential PPP projects lies in examining if the
development of the proposed infrastructure project with a PPP scheme can be foreseen to best
achieve Value-for-Money as compared to alternative options. To this end, as a quantitative
support to the decision-making process, public sector comparators can be used, i.e. estimates
of the hypothetical, whole-of-life cost of the project if financed by government under traditional
procurement (The World Bank et al., 2017).

If the suitability test concludes that the project is appropriate for a PPP, the investment can
proceed to the following stage, i.e. the assessment of the feasibility of the project itself as a PPP.
Before this, however, the procuring authority should evaluate the internal resources and skills
for in-depth appraising the potential PPP project, in order to understand whether to perform
this task internally or outsourcing it.
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Special arrangements for PPPs

The in-depth appraisal of the PPP project generally takes place after the project has been
clearly identified and screened for PPP suitability. However, in the pre-tendering phase the
distinction between PPP suitability test (addressing the question: is a project suitable for
implementation through a PPP scheme?) and in-depth PPP appraisal (addressing the feasibility
of the PPP project from different perspectives - see below) is frequently nuanced, and the two
tasks can de facto proceed almost simultaneously, mutually reinforcing each other. In some
countries, the screening for PPP suitability is performed after project appraisal, e.g. in Chile (The
World Bank et al., 2017).

Including appraisal guidelines within comprehensive PPP guidelines can mitigate deficiencies
in appraisal, contribute to saving time and costs and provide a positive signal to the market, i.e.
of a solid and reliable approach to PPPs (APMG, 2016). Guidance should be provided with regard
to the types of studies that need to be carried out, the respective methodologies and the use of
their resultss. Appraisal guidelines can also provide indications on which party is responsible
for performing the different appraisal tasks.

PPP appraisal broadly covers the assessment of the technical requirements to be included in
the contract (design and construction requirements as well as performance requirements), the
PPP contract’s preliminary structure (including the revenue regime and the payment
mechanism as well as a preliminary risk allocation) and the financial model (considering
macroeconomic assumptions, capital expenditures, operating costs, reinvestments, the cash
flow and the financial structure of the project company). Concretely, it translates into a series of
in-depth studies on the project’s technical, commercial, fiscal, environmental, social and legal
feasibility, as well as in market sounding activities and in the refinement of the CBA (APMG,
2016). While detailing the processes and methodologies used for all these analyses does not fall
within the purposes of this study, it must be noted that during the appraisal phase, the
consideration of risks is of paramount importance. Risk identification and risk assessment
are key dimensions during appraisal.

Risk identification refers to the classification of a comprehensive and structured list of relevant
risk events and to their description aimed to clarify the way these risks can potentially affect the
project. Procedures for identifying risks are well established (e.g. the International Organization
for Standardization 31000 Risk Management Standard). During appraisal, it is a good practice
to develop a comprehensive risk register, i.e. a document listing and describing risks
qualitatively.

Risk assessment involves both a quantitative assessment to develop risk-adjusted costs and a
qualitative assessment for the purposes of the preliminary risk allocation. Risk-adjusted costs
are estimated by adjusting the planned capital costs and operation and maintenance costs with
the expected risk value, i.e. by multiplying the likelihood of an additional cost with its financial

5 See COMCEC (2019) for more details on transport project appraisal.
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impacts. The qualitative assessment involves a discussion of the parties’ ability to manage each
risk, and can produce a descriptive ranking of risks (e.g. high, medium, low) based on the risks’
likelihood and the severity of the impact on project outcomes, e.g. in terms of potential financial
relevance (APMG, 2016).

During the PPP appraisal phase, the public authority also carries out activities of early risk
mitigation, e.g. geo-technical tests when geo-technical risk represents a serious uncertainty for
the project.

3.2.3. Procurement and contracting

The third phase, Procurement and contracting, is divided into four elements. For each of them,
the following Table sets out the relevant questions that guided the analysis throughout the
study.

Table 10: Overview of elements of Phase 3) Procurement and contracting

Phase Elements included
Procurement e Procurement strategies: What are the main the procurement strategies adopted
and contracting to develop and implement projects? What are the main drivers behind the

identification and choice of the procurement different routes?

e PPP contractual arrangements: According to the risk sharing matrices for the
PPP transport projects, which project risks are allocated to public and private
party? Which types of project risks are shared? What are the pros and cons from
the risk management point of view? What type of financing schemes are adopted
for PPP transport projects? What are the main features of each type of financing
scheme? What are the pros and cons of the selected PPP methods, from a risk
allocation and management point of view? What is the typical concession/contract
period of transport PPP projects? What is the rationale behind? What are the types
of risks (including the ones that may be external to the project, i.e. environmental
risks) identified and allocated to the parties involved in PPPs for the different
options of PPP arrangements? What is the rationale underpinning risk allocation
(or risk transfer) strategies?

e Performance metrics: How do the foreseen values of the main performance
parameters (traffic, revenue, tariff ...) compare with the actual ones? What is the
rationale, the structure and content of output and performance measurement of
PPPs?

e Remuneration: How is performance metrics linked with payment to the private
party or compensation to the public?

Source: Authors.

Procurement strategies

Once the pre-tendering decision-making process is completed and the set of necessary
assessments carried out has led to the decision to develop the project as a PPP, the public

6 A more complex approach to risk-adjusted costs is represented by the use of Montecarlo simulations, i.e.
computational algorithms relying on repeated random sampling to obtain numerical results, based on
previously inputted probabilities.
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authority is faced with the challenge to select a private sector partner. To this end, the choice of
a procurement strategy must be taken, aiming for the highest Value-for-Money.

The decision on the procurement strategy involves reflections on the side of the public authority
on whether to pre-select a shortlist of potential partners or apply pass/fail qualification criteria,
and whether the issue of the request for proposals takes place before or after a time of dialogue
with the private bidders.

The main procurement strategies are the following (APMG, 2016):

e Open tender (or one-stage tender process). This option entails no shortlisting, and the
request for qualifications is issued together with the request for proposals. As regards the
bidding and selection approach, only one bid is foreseen and one straight-forward decision
on awardee, with no dialogue after the tender is launched and no negotiations;

e Opentender with pass/fail pre-qualification (or two-stage open tender). The request
for qualifications is issued before the request for proposals, and there is no shortlisting.
Only one bid is foreseen and one straight-forward decision on awardee, with clarification
requests being possible after the tender is launched, but no negotiations after the bid
submission;

e Restricted procedure (shortlisting with one bid). The request for qualifications is
issued before the request for proposals, only to a shortlist of bidders. Only one bid is
foreseen and one straight-forward decision on awardee, with clarification requests being
possible after the tender is launched, but no negotiations after the bid submission;

e Negotiated process (short listing with negotiations). The request for qualifications is
issued before the request for proposals, only to a shortlist of bidders. Consecutive or
sequential bids are allowed used and negotiations take place;

e Dialogue or interaction process. The request for qualifications is issued before the
request for proposals, only to a shortlist of bidders. After the bids are submitted, a dialogue
or interactive sessions take place, and bids are consequently refined.

Choosing one procurement route, the public authority is faced with several trade-offs. For
instance, prequalification allows to limit the number of bidders and therefore these may be
inclined to present a competitive bid. In addition, the low number of bids limits the amount of
resources the public authority spends for bid evaluation. Conversely, however, shortlisted
bidders may engage in collusion. As regards the choice between multi-stage and single-stage
process, public authorities can identify an advantage in the former over the latter as regards
alignment to needs, final quality and innovation. Nevertheless, multi-stage processes can be
long, resource-consuming, and difficult to manage (The World Bank et al,, 2017).

Unbalanced negotiation skills between the public and private parties in complex contracts
typical of PPP arrangements may create a bias in favor of the private party, with the public sector
eventually bearing more risks (and costs) than originally anticipated. As such, it is crucial that
the decision-making process leading to the choice of a procurement route takes into
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consideration how the incentive system inherent to each procurement route may influence risk
allocation in the concrete case.

PPP contractual arrangements

Depending on the needs addressed by the project and the functions the public authority intends
to transfer to the private party (following the appraisal phase), different PPP contract types can
emerge.

In order to categorize PPPs, two main nomenclatures are used. While the first one underlines
which functions PPPs perform, the second one stresses the element of ownership of the project
asset. The following Table summarizes the two contract nomenclatures.

Table 11: The two main PPP contract nomenclatures

Contract nomenclature Rationale
e Design-Build-Finance-Operate-Maintain (DBFOM); The range of PPP contract types is defined
e  Design-Build-Finance-Operate (DBFO); by the functions transferred to the private
e Design-Construct-Manage-Finance (DCMF). sector.
e  Build-Operate-Transfer (BOT); The range of PPP contract types is defined
e  Build-Own-Operate-Transfer (BOOT); by the legal ownership of the asset.

e  Build-Transfer-Operate (BTO).

Source: Authors’ elaboration on The World Bank et al.,, 2017.

Irrespective of such categorization, the preparation of the PPP contractual arrangement
revolves mainly around risk allocation, i.e. the definition of which party is expected to assume
each risk.

Global Infrastructure Hub (2016) provides comprehensive risk matrixes for 5 transport
subsectors (toll roads, airports, light rail, heavy rail, ports), identifying for each risk which party
it is generally allocated to, and which are the relevant mitigation measures. Building on this
work on punctual risks, the following Table provides a general overview on risk categories
instead (based on the categories outlined at the beginning of this Chapter). In fact, for the
purposes of this study, establishing a risk matrix with risk categories and not individual risks
achieves two goals. First, it offers a wide-ranging view on the issue of risk allocation and allows
to make visible the rationale behind risk allocation, i.e. the management of a risk should fall upon
the party best positioned to assess and address it. Second, it provides an indispensable degree
of flexibility in the adoption of the framework in the country case studies (Chapter 5).
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Table 12: Usual risk matrix in transport PPPs (by risk category)

Risk type
Context-
related
risks

Project
risks

Source: Authors.

Risk category

Political and
legal risks

Macroeconomic
risks

Financial credit
risks

Design,
construction and
operation risks

Financial
sustainability
risks

Other risks
(force majeure
and early
termination)

Performance metrics

Usual allocation of risks (public/private/shared)

Political risks fall mostly on the public sector: typically, the public party
bears responsibility for political events outside the control of the private
partner. The public party bears more responsibility for regulatory
changes as well, but there is a degree of risk sharing, as the private party
may not be compensated for changes in law that affect the whole market
equally (e.g. taxation).

Macroeconomic risks are mostly shared. In particular, inflation risks
during construction are typically borne by the private partner, while
inflation risks during the concession term will typically be primarily
borne by the public authority.

Credit risks fall on the private sector, as they are inherent in the strategic
decision to invest in a specific market or in the projects promoted by a
specific authority.

Design, construction and operation risks are generally borne by the
private sector. A first exception is represented by the risk of damage to
the environment, which are generally shared by the private and the
public sectors. Second, land purchase and site risks are generally borne
by the public sector, which is best-placed to select and acquire land.
Financial sustainability risks are generally borne by the private sector.
For toll roads, in the past demand risk used to fall on the private sector
as well; however, in recent years and based on experience (traffic
forecasts falling short on expectations?), it has become common for
public authorities to retain demand and toll revenue risk, particularly in
the absence of in-depth traffic analysis.

Force majeure and early termination risks are shared. The ability of the
private partner to bear force majeure risk is limited, and the public
sector typically bears the risk after a certain period of time or level of
cost.

PPPs, as already mentioned, have one defining feature in their focus on outputs (i.e. service

delivery) rather than inputs (e.g. technical requirements). As such, measuring their performance
is key to the management of PPP contracts, and setting clear performance targets or output
standards represents only part of the task. In fact, the PPP contract should also specify how the
performance will be monitored and assign clear responsibilities for that purpose. Performance
metrics, however, are hardly consistent across infrastructure projects, and this constitutes a
factor significantly hampering comparability and meta-evaluation of PPPs.

7 Forecasting future demand for transport infrastructures is a notoriously complex task influenced by numerous

interrelated factors (including competing modes of transportation, demographic shifts, economic conditions,

the cost of the services to the user, convenience, individual preferences and speed). This often translates into

overly optimistic demand leading to financial loss for the party managing demand risk (Delmon, 2010).
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Performance metrics and performance monitoring are directly linked to an ongoing activity of
risk monitoring during construction and operation. Public authorities monitoring performance
usually check that the private partner has put in place: appropriate systems, procedures and
resources to deliver the output specified in the performance-related obligations in the PPP
contract and a quality assurance system for self-monitoring (APMG, 2016).

For the monitoring and assessment of transport PPPs, performance measurement systems (i.e.
sets of metrics used to quantify efficiency and effectiveness, and measure the outcomes) can be
built by identifying performance measures first (e.g. time from tender notice to financial close;
delays; cost overruns) and evaluating the degree of success of each of them. To evaluate the
overall performance, the individual performance measures may also be attributed different
weighting factors (see Villalba-Romero and Liyanage, 2016).

Furthermore, it may be noted that the rationale behind performance metrics and performance
monitoring varies between the construction and the operation phases. During the first one,
performance is monitored to ensure that the provided facilities are in line with the PPP contract,
that work progresses according to the schedule, and that overall contract obligations are being
met. Performance monitoring during operation is instead focused on the achieved quality of the
service requirements (APMG, 2016).

At the contract structuring stage, provisions should be added to the PPP contract in order to
ensure that the consequences for failure to reach the required performance targets are specified
and enforceable and that step-in rights for the public party to temporarily take control of the
concession under certain well-defined circumstances are foreseen (The World Bank et al,,
2017).

Remuneration

In transport PPPs, as in other sectors, remuneration allocated from the public authority to the
private partner should be commensurate to the delivered service. As such, there is a direct link
between performance metrics and remuneration. Adjustments to payments reflecting risk
factors are also instrumental for creating an appropriate incentive structure for stakeholders,
and for allocating risk in the PPP contract (The World Bank et al., 2017).

Remuneration can take place through user charges, government payments or both. Usually,
the private sector is allowed to charge users of public service fees. As a recent development,
though, availability-based payment PPP structures have emerged, whereby the private sector
receives predefined payments from the public authority for the PPP contract’s duration. Such
payments can either be fixed or variable, based on the sharing of demand risk between the two
parties. Availability payments can be based on level of use (e.g. shadow tolls), or on the mere
asset availability (Carbonaro et al., 2017).

In case the private partner’s revenues depend on user charges, during the contracting phase a
series of parameters are to be taken into account for proper PPP contract management (APMG,
2016):
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e Definition of toll/tariff levels. Since transport is seen as an essential ‘public good’, in
transport PPPs the tariff is regulated and the private sector has no room to engage in tariff
definition;

e Payments to the procuring authority (in projects with excess revenues). When the PPP
has revenue potential in excess of the one foreseen to ensure commercial feasibility,
governments may choose to decrease the tariffs or capture the benefit as a revenue for the
government itself;

e Risk structuring matters related to volume. When demand risk is significant (for
instance, in cases where no historical data are available that could be used to estimate
demand), limiting or sharing such risk can become necessary. Tools to do this are
represented by contractual mechanisms such as guarantees of minimum traffic/revenue.

Further, payment mechanisms may be volume-linked. Such cases make risk management more
complex. In fact, if the PPP contract provides for the public authority to make volume-based
shadow payments? (e.g. shadow tolls or shadow fare payments in public transport) the correct
management of demand or volume risk will become a crucial variable for the ultimate project
performance (APMG, 2016). In fact, this risk is not easy to assess and mitigate (neither for the
public nor for the private party), particularly so if no in-depth traffic analysis is available or there
is a lack of solid data.

In light of the above, volume risk structures should only be considered under specific
circumstances. In particular, this is the case when there is an alignment of interests (e.g. the
public authority is interested in higher volume) and when at the same time the traffic or volume
risk is considered reasonably assessable and manageable (APMG, 2016). Such conditions avoid
a mismatch of objectives and ensure that the incentive structure for both parties is designed so
as to lead to a positive welfare change for society.

3.2.4. Construction and asset delivery

The fourth phase in the conceptual framework, Construction and asset delivery, is divided into
two elements, corresponding to the management of risks during design and during construction.
For each of the two, the following Table sets out the relevant questions that guided the analysis
throughout the study.

8 These are contractual payments by the government to the private company operating the transport
infrastructure per customer or driver using the asset.
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Table 13: Overview of elements of Phase 4) Construction and asset delivery
Phase Elements included

Construction e Management of risks during design phase: Which specifically dedicated
and asset methods or institutions are in place for PPPs risks monitoring purposes? Is there
delivery any evidence of the need to adopt new statistical indicators and/or dedicated

agencies or offices for the monitoring of the delivery and performance of the PPPs?

e Management of risks during construction: What type of methods/institutions
have been designed for PPPs risks monitoring purposes? Is there any evidence of
the need to adopt new statistical indicators and/or dedicated agencies or offices
for the monitoring of the delivery and performance of the PPPs? Which practices
are adopted for the management of unforeseen risks and events during project
implementation?

Source: Authors.
Management of risks during design phase

The contract management stage opens with design, one of the most important inputs for project
construction and service delivery alike. This stage of the project life-cycle is characterized by
two types of event, which jointly constitute the design risk (APMG, 2016):

e Defects in design that result in the infrastructure being built, but failing to meet the
prescribed standards and the legal requirements imposed by environmental or other
stipulations;

e Defects or failures in design that result in the project not meeting the service standards
requested in the contract, or that result in an increase in operation and maintenance costs
in order to meet the service requirements.

A poor project design can be caused by incorrect forecasts or assumptions on numerous
variables related for instance to demographics, demand, prices, revenues and the estimation of
risks.

In transport PPPs, design is generally developed by the private party, which is therefore in
charge of putting in place measures to mitigate design risk, mainly by selecting specialized
experts to perform this task and implementing a rigorous quality review through independent
experts to examine the prepared design and monitor compliance. Such actions are aimed to
ensure that the design phase does not negatively affect the ultimate project performance, as
without an appropriate design, there is a concrete risk of failing to complete the project in time
and within the budgeted costs. Further, design shortcomings can require the project to be
modified after construction and cause diminished returns and ultimately less welfare for
society.

A different risk which is strongly linked to the design phase (despite being relevant for the whole
project life-cycle) is the environmental risk, particularly when projects must pass an
Environmental Impact Assessment covering, among other elements, the general contamination
or pollution, noise pollution, water contamination and the overall impact on the natural
environment. If not correctly addressed from the early design phase, these issues may lead to
changes in the design at a later stage, having a direct impact in terms of capital expenditure costs
and delays in project operation. In order to mitigate environmental risk at an upstream stage,
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the public authority usually carries out a due diligence process to ascertain that the chosen site
is suitable from an environmental perspective (Global Infrastructure Hub, 2016).

Management of risks during construction

In the project life-cycle, the construction phase entails a great deal of complexity which needs to
be managed effectively. This stage requires interpretation of and compliance with numerous
laws and regulations, preparation of necessary resources (including labor, equipment and
material) as well as coordination between stakeholders. If not properly addressed, complexity
and uncertainty during the construction phase can translate into cost and time overrun.

Construction risks can be caused by several risk both internal and external to the project. On
one hand, internal risk factors include defects in the methods used, negligence by the private
partner, cost increases due for instance to inadequate cost management and inefficient
construction practices. On the other hand, external ones point to unfavorable weather
conditions, protester action, delays in obtaining approvals and permits, changes in labor and
materials costs and new taxes.

Under the construction phase, the so-called completion risk, i.e. the risk of failing to meet the
construction outcome as prescribed, including delay and cost overrun (APMG, 2016) represents
a common threat, particularly for heavy rail and airport projects (Global Infrastructure Hub,
2016). Time and cost are however not the only elements affected by risk. The quality of the asset
delivered can also be at risk, for instance because of lack of capacity to comply with standards
specified in the contract or the use of inadequate technology, especially relevant in the transport
sector.

The private party is typically responsible for the construction and operation of the project asset;
therefore, construction risk is generally borne by the private partner because it is well-placed
to manage it more efficiently. As the project company is also better positioned to engage with
different stakeholders, this enables risk transferring to a third party, which is carried out by
allocating risks to appropriate subcontractors, whose responsibility is to deliver a well-defined
asset or service as part of the overall project at the conditions agreed upon, with a particular
focus on the timeframe.

Standards of construction can help in the mitigation of construction risk as well. Complying
with well-established quality levels prevents negative outcomes of routine inspections by the
public sector. The priority of the procuring authority does not consist in a detailed monitoring
of construction, which is the responsibility of the private party. Instead, it lies in monitoring
against the indicators established in the contract. A key feature of PPP, in fact, is that
performance is specified in terms of required outputs, rather than inputs.

When preparing the contractual arrangements, the specification of responsibilities in the
collection and reporting of information is also crucial, since risk monitoring is of great
importance over the project’s lifetime. To this end, the public partner needs to design and
operate a risk monitoring system which incorporates mechanisms to review and deal with the
identified risk factors and detect unforeseen risks arising during the construction phase. Such
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system can be based on the information recorded by the project company in charge for project
monitoring. The contract should also include reporting requirements about detail, format and
frequency of performance reporting. The public authority should scrutinize the extent to which
the project company’s monitoring of the project is effective in maintaining existing risks under
control, also by conducting sample checks and audits to ensure correctness and completeness
of the collected information (and the PPP contract should foresee for the public party the right
to do so). However, it may be noted that some PPP contracts also give the public authority the
right to carry out its own monitoring at the cost of the project company.

Another available instrument for risk monitoring during construction is represented by
interim construction milestones reliant on completion of agreed sections of work, subject to
quality requirements (Global Infrastructure Hub, 2018), which can act as both progress
monitoring and payment incentive tools. Most importantly, such a system also allows the public
entity to obtain an early indication of delays that could be mitigated before affecting the
completion deadline and thereby jeopardizing the timely delivery of the public service.

For an appropriate risk treatment during the phase, the PPP contract should also include
consequences for failure to reach the required standards, such as penalty payments, and the
circumstances under which the public party is allowed to take control of the construction.
Further, contractual provisions may also mitigate the risk of cost overruns by outlining
circumstances under which additional equity or additional financing could be provided (Global
Infrastructure Hub, 2016).

3.2.5. Operation

The fifth phase in the conceptual framework, Operation, is divided into three elements. For each
of them, the following Table sets out the relevant questions that guided the analysis throughout
the study.

Table 14: Overview of elements of Phase 5) Operation
Phase Elements included

Operation e Management of risks during operation: Which practices are adopted
for the management of unforeseen risks during project operation? Which
methods or institutions are in place for risk monitoring? Is there any
evidence of a need to adopt new statistical indicators and/or dedicated
agencies or offices for the monitoring of the performance of PPPs?

e Bonus/malus schemes: Which bonus payments or penalties for the
private party are foreseen during operation?

e Contract renegotiation: What are the causes that lead to contract
renegotiations? What are the successful methods and practice to approach
contract renegotiations? Which are the conditions in the contract that can
be changed without inducing opportunistic behavior, and might therefore
legitimately be renegotiated, if any? What are the main costs and benefits,
if any, to renegotiate the contract?

Source: Authors.
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Management of risks during operation

In the post-construction phase, which can extend over a period of various decades, several risks
of different categories pose a threat to the PPP project performance, among which: demand risk,
maintenance risk, revenue risk, disruptive technology risk and force majeure risk. Ultimately,
the risk exposure for the private party in the post-construction phase is driven by the long-term
balance between revenues from operations and operating and maintenance costs. If this balance
is significantly altered compared to expectations, this may compromise the private party’s
ability to meet its financial and operational obligations. This will not only cause stress for the
concessionaire, but also put the public sector in a position where it may be difficult to provide
continuity of services.

Demand risk is traditionally borne by the private party, with toll roads being a partial
exception, as already mentioned under 3.2.3. Against this risk, the public authority might put in
place mitigation measures such as to commit for the duration of the project not to allow the
construction of any infrastructure which would compete substantially with the private partner’s
passenger transport services (Global Infrastructure Hub, 2016).

Maintenance risk, generally borne by the private sector as well, concerns mainly the risk of
increased maintenance costs due to increased volumes or incorrect estimates or malfunctions.
As a remedy against the materialization of maintenance risk, the private party is frequently
inclined to allocate such risk to subcontractors (i.e. other private companies appointed by the
private party for the delivery of well-defined tasks), thus choosing risk transferring as a
mitigation strategy.

Sources of revenue risk exposure are multiple. They can be of macro-economic nature: for
instance, every PPP contract should regulate the indexation of payments in case of inflation.
Revenue risks also relate to a weak assessment of revenue flows, which becomes apparent when
the use of the transport infrastructure does not match with original forecasts. Further, revenue
risks may materialize in case of non-payment by users or fraud. In the transport sector, revenue
riskis also dependent on the characteristics of competing facilities (in different modes) and their
evolution over time. Generally, revenue risks are borne by the private partner. In order to
mitigate them, their assessment should include stress tests and a break-even analysis. In
addition, the public sector might provide a guarantee for minimum revenue or minimum traffic,
thus partly sharing the risk (APMG, 2016).

The disruptive technology risk usually falls upon the public party, even if for reasons which
may slightly vary depending on the transport subsector. For port projects, this risk is not likely
to be allocated to the private party because technological innovation is rarely a major
component in this type of infrastructural investments. For toll roads, the risk is usually borne by
the public authority because it may impose on the private partner the implementation of new
tolling technologies, or to adapt to future technical evolutions (e.g. driverless cars). A significant
exception is represented by airports PPPs. In this case, the management of this risk is under the
responsibility of the private party and disruptive technologies point to digital innovations
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allowing for quicker and more efficient check-in, baggage drops or security checks (Global
Infrastructure Hub, 2016).

The force majeure risk consists in external events beyond the control of the parties (such as
natural disasters, war or civil disturbance) affecting the project. It is typically shared between
the private and the public party. As a mitigation measure, project insurance can be put forward
in order to mitigate force majeure risks causing physical damage and loss of revenue coverage.

These five illustrative risks, as well as the other threats potentially materializing during the
operation phase, need to be subject to a strict monitoring process covering the whole duration
of the operation phase, which represents a prerequisite for their effective mitigation or
treatment.

Bonus/malus schemes

As foreseen during the contracting stage, in a transport PPP remuneration of the private party
is linked to the project’s performance. At the operation stage, in case the outputs or targets
provided for in the contractual arrangement have not been achieved, this link can translate into
penalties (or fines) for the private party. Concretely, penalties can be put in place through
deductions on payment, or fines to be paid by the private party. Vice versa, if the targets have
been achieved, bonus payments might be delivered by the public authority to the private party.
These schemes can be applied for both government-pay and user-pays PPPs (The World Bank
etal., 2017).

Contract renegotiation

Due to the impossibility to anticipate all the events that may occur during the contract period
and future scenario, PPP contracts are intrinsically incomplete. Therefore, they may need
adjustment in response of unforeseen events.

Unforeseen events might require a realignment in the project objectives and a new balance of
the risk sharing between public and private parties.

The word “renegotiation” relates to changes in contractual provisions, often implemented as a
mechanism to avoid project cancellation when unforeseeable events occur. Such changes
represent one solution to ensure risk treatment during the project implementation phase.

The causes of renegotiations are heterogenous. While in certain circumstances a degree of
flexibility becomes necessary and renegotiation is identified as the way to achieve it, in other
cases renegotiations are driven mainly by opportunistic behaviors which undermine fair
competition.

For instance, financial and macroeconomic shocks may undermine the initial project idea (as
PPPs entail large sunk investments and a great exposure to financial market to finance them)
and ultimately require contractual changes. An inadequate contract set-up, due to inexperience
and mistakes in the contract design, or because of a poor regulatory framework, may lead to
necessary contract renegotiations as well. Further, weaknesses in risk simulations used during
investment appraisal may lead to risk underestimation and consequently the private party to
seek renegotiations aiming at more support from the government.
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The political framework may also contribute to renegotiations. As reported by Domingues and
Zlatkovic (2014), several empirical studies detected how the electoral cycle incentivizes the use
of PPP before elections to guarantee re-election. In these cases, renegotiation tends to occur in
the very first period after the elections have taken place, due to factors such as corruption, lack
of social acceptability of the project’s features, or the willingness to increase expenditure levels.

As mentioned, opportunistic behavior may also drive the private party to seek for
renegotiations. This can take place in case of a highly competitive tendering, by making loss-
making offers that could be adjusted in the future through renegotiation of the contract terms.
Vice versa, in a less competitive market such as the one of transport infrastructures, public
authorities can be tempted to alter priorities to accommodate private finance, at the cost of
reducing the overall validity of a PPP project or program (OECD, 2014). An effective political and
regulatory framework is crucial to avoid any amendment to the PPP contract during execution
of the project that is driven by opportunistic behavior.

A setting characterized by opportunistic behaviors and unilateral contract amendments or
arbitrary decisions by the procuring authority undermines the partnership rationale of PPPs, it
violates the legitimate expectations of the private partners, and puts future PPP projects in
jeopardy.

OECD (2014) reports specific measures on the regulatory framework carried out as a result of
lessons learned from experience in renegotiations. Among such measures, there are:

e release of PPP contract conditions in detail on a public website;

e establishment of a PPP delivery unit independent from the line Ministry to
control/regulate PPP contracts;

e referral to a sectoral regulator for contract templates and review of PPP contracts;
e disuse of clauses providing for adjustments to preserve 'financial equilibrium’;
e afreeze period for renegotiations for the first 3 years of the PPP.

In order to mitigate the risk of opportunistic behaviors, a concrete measure consists is the
appointment of an independent regulator capable of supervising contract design and overseeing
the renegotiation process. As regards the private party instead, the OECD suggests as a
mitigation measure a system of reputation tracking, in the form of contractor performance
benchmarking. An additional solution may be to design the procurement process in such a way
as to disincentivize over-aggressive bids and unsustainable offers, which contribute
considerably to the need for renegotiation.

3.2.6. End of contract

The sixth and last phase of the conceptual framework, End of contract, is divided into two
elements, i.e. Contract return and Follow up. For both of them, the following Table sets out the
relevant questions that guided the analysis throughout the study.
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Table 15: Overview of elements of Phase 6) End of contract

Phase Elements included

End of contract e Contractreturn: What are the main cost and benefit of the different PPP solutions
with respect to the transfer/concession of the public asset implemented?
e Follow up: Which mechanisms enable to systematically follow up on risk
management practices and learn from experience? What are the main success
factors for better transport PPP implementations?

Source: Authors.
Contract return

The final phase of a PPP contract is about managing the transition of assets and of operations at
the end of the contract duration. This transition should be clearly addressed in the PPP contract,
by defining how the quality of the assets will be assessed at the end of the contract term, whether
on asset handover a payment will be made and how the amount of such payment shall be
determined (The World Bank et al., 2017). The APMG PPP Certification Guide (APMG, 2016)
suggests a period of at least three years prior to the expiry of the PPP contract for the
government to start to examine its options and for the contract management team to assess the
asset’s conditions.

The defining element of termination is the handing over of project assets back to the public
sector once the PPP contract term has reached its end. At this stage, the transfer risk arises, i.e.
the risk that the conditions of the project assets at the end of the contract term (when they are
transferred back to the government) are not in compliance with the PPP contract’s maintenance
and performance standards. This risk is borne by the private party. A thorough procedure to
verify compliance with the required asset hand-over standard specified in the contract is
necessary, and should be carried out prior to the expiry date. In fact, the private partner has an
incentive to reduce its maintenance effort in the later years of the contract. The procedure
should examine the assets and foresee measures of remediation.

The termination of the contractual relationship between the parties implies that also the
provision of the services comes to an end. Assets are divided among the parties and a settling is
carried out of all remaining obligations, together with a calculation of the compensation payable
on termination. At this point, however, continuity needs to be ensured. To allow the
government to provide the service, the private party guarantees some residual life of the asset
at the expiry date.

For the public sector to take over the service delivery, it is crucial that a proper assessment
process is put in place before the termination of the contractual relationship in order to verify
whether the necessary resources (e.g. in terms of financial and human resources) are available
or if additional measures (e.g. in terms of recruitment) need to be taken instead.

The PPP contract, in addition, sets out the conditions under which the contract may be
terminated earlier than initially planned, i.e. if the early termination risk materializes.
Contractual provisions on this point include specification on who may terminate and for what
reason, and what if any compensation payment will be due under the different circumstances.
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The main possible drivers for early termination are three (The World Bank et al., 2017):
e Default by the private party;
e Termination by the public party (for reasons of public interest or due to default);
e Early termination because of an external reason (force majeure).

Under each option, the public authority makes a payment to the private party and takes over the
ownership of the project assets, which may be subsequently re-tendered through a new PPP
process. Crucially, the PPP contract should specify the process of claiming, determining, and
implementing the compensation (APMG, 2016).

Such provisions ensure that, should the basis of the PPP contract be challenged by events, an
orderly process can be conducted and thus uncertainty can be reduced (EPEC, 2013).

The rationale behind compensation payments lies in the consideration that, whenever a
termination event occurs, the party negatively affected is entitled to be compensated in order to
offset the loss (material or potential) suffered, such as for instance forgone revenues. Further,
compensation to the private party is granted in order not to undermine the business
environment and not to disincentivize lenders to PPP projects. However, it is key for the
compensation not to be too high, as this might generate additional risks related to moral hazard.

Three main approaches to compensation can be outlined (APMG, 2016; EPEC, 2013):

e Market value: typical approach in common law countries, where the compensation is
determined by reference to the market value of the PPP contract at the date of termination.
Alternatively, the public authority may decide to replace the private party by tendering out
the position of equity. This approach is considered fair as it is strictly connected to what
the impaired contract is effectively worth. It also avoids contract cancellation and does not
devote public resources to the compensation;

e Debtbased compensation: the compensation equals the value of the outstanding senior
debt. This approach, however, as it is more favorable to the government, may create
incentives to terminate early the contract. Moreover, this mechanism may undermine
lenders’ incentives to conduct thorough due diligence and careful project monitoring;

e Book value: typical approach of civil law countries, where the compensation is based on
the book value of the asset, i.e. considering the sums invested by the private party to build
the project and focusing on the value of the project assets rather than the value of the
contract, in contrast to the market value approach.

Follow up

Marecelo et al. (2017) highlight that experience in dealing with PPPs reduces the probability of
contract cancellation. In addition, the benefits of learning are found by the same study to be
mostly concentrated in the first PPP arrangements: after a country closes a relatively low
amount of PPP contracts, the likelihood of contract cancellation rapidly declines. This finding
particularly holds for transport PPPs.
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In line with this approach, it is crucial to investigate on which mechanisms are in place, if any, to
enable administrations to systematically follow up on risk management practices and learn from
experience.

First, internal procedures and tools might be put in place, such as a project database for past
PPPs, and a monitoring tool tracking risk management experiences and lessons learned. To this
end, the identification of a champion within the relevant administration (e.g. the PPP unit)
tasked with establishing and promoting the use of such tools, can be a way to trigger a process
of systematic follow up and, at the same time, capacity-building.

Second, a systematic effort of ex-post evaluation can greatly contribute to an evidence-based
discussion on strengths and weaknesses of risk management practices. An approach combining
quantitative and qualitative analysis can especially benefit the understanding of PPP projects’
behaviors and their evolving performance over time, particularly as far as risk management is
concerned. A focus on ex-post evaluation can enhance the comparability of different PPP
projects, single out success factors, provide a relevant stock of evidence to feed into the policy-
making process, and increase the level of transparency in the approach towards PPPs.

Ultimately, combining sound internal procedures, tools and capacity-building with a systematic
effort towards independent ex-post evaluation can strongly enhance the follow up on risk
management practices, as well as the overall attractiveness of the PPP market.
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4. ANALYSIS OF GLOBAL TRENDS AND BEST PRACTICES OF RISK MANAGEMENT OF
PPPs
4.1. Introduction

As presented in the previous chapter, risk management is one of the central topics in the
extensive literature on transportation PPPs. As already mentioned, the many aspects of risk
management are covered in professional and academic literature, handbooks, guidelines and
various on-line tools designed to assist stakeholders in preparing, structuring and executing
PPPs?.

Ultimately, practical risk management strategies tend to be project- and context-specific and
standardization is difficult. The reasons can be briefly recapitulated as follows:

e Although it is well-known that the PPP approach changes the risk profile of investment
projects compared to traditional public procurement, it may be difficult to separate risk
management strategies applicable to transport projects in general and those specifically
associated to the PPP delivery mode;

e The nature of PPP risks is dynamic and varies over the investment implementation cycle
and over time, with several risk dimensions and multiple stakeholders facing those risks,
often with diverging objectives and conflicting interests;

e The dynamic nature of risk management decisions also means that decisions by a
stakeholder to retain, reduce or transfer certain risks in one phase of the implementation
cycle will affect risk exposures and risk management options in successive phases, e.g.
more in-depth (and expensive) soil condition analysis by the public contracting authority
in the pre-tender phase is likely to reduce the private party’s design and construction risk
in successive phases, and the way this risk is priced and managed;

e The technical and economic features of transportation investment are also subject to
considerable variation, so the patterns of technical, market and financial risk for e.g. an
airport, a port terminal, a road concession etc. can be quite dissimilar;

e Risk management provisions can be very specific and deeply embedded in contract
documentation, spelling out triggering conditions which may or may not become
applicable depending on events and may be difficult to observe for external parties;

e Empirical support for evidence-based risk management decisions is fragmented, often
based on a large number of sector- and country-specific studies (e.g. on toll road

©

In this respect, two valuable resources are the APMG PPP Guide (APMG, 2016, available at https://ppp-
certification.com/ppp-certification-guide /about-ppp-guide) and the World Bank’s PPP Legal Resource Center
(https://ppp.worldbank.org/public-private-partnership/). Advisory support, albeit with a focus on the EU
PPP market, can be found at https://www.eib.org/epec/. Recent comprehensive guidelines can be found in
Version 3 of the PPP Reference Guide published in 2017 by the World Bank Group in cooperation with other
partner institutions (The World Bank et al., 2017).
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concessions in Chile); thus standardized “best practice” is difficult to identify, except in
generic terms and it may be easier to spell out “what to avoid” than identifying best
practice likely to succeed in specific circumstances.

To sum up, this chapter is aimed at identifying basic indications, complementing those
presented in the conceptual framework, to facilitate the preparation of a tailored “support
package” likely to enable effective risk governance in line with institutional and project
characteristics, to be developed and illustrated through the case studies in this chapter, leading
to policy recommendations in Chapter 6.

4.2. Global trends and risk mitigating practices

This section discusses trends and issues of general relevance, providing some practical
illustrations by phase according to the project implementation life-cycle outlined in the
conceptual framework.

4.2.1. Global trends

The challenge of infrastructure needs®

According to recent estimates of the McKinsey Global Institute (MGI) global infrastructure needs
for the 19 years spanning the period 2017-2035 are of the order of magnitude of USD 69 trillion,
or about 4.1% of world GDP. This translates into some USD 3.7 trillion a year of investment in
economic infrastructure, of which USD 1.1 trillion in transport (mostly in the road and rail
sectors). Some of this requirement - which according to MGI could increase by USD 1 trillion a
year if the additional needs of the Sustainable Development Goals objectives are included - could
partly be addressed through better management of infrastructure investment. The scope for
improvement is estimated by MGI at about 38% of investment, driven by better project selection
and management and better use of existing infrastructure assets. The orders of magnitude
presented by the MGI are in line with those presented in other recent studies!’. Thus, there is
broad agreement that better ways to involve the private sector in the provision of
infrastructure services and assets, including through PPP models, can help channeling
additional financial resources and achieving efficiency gains in project delivery.

According to the same sources, the infrastructure deficit in OIC Member Countries is particularly
acute.

Learning from the Great Recession

Recent global trends show how the PPP market in both mature and emerging economies is still
affected by the aftermath of the great recession started in 2008. An event like a widespread

10 McKinsey (2017), “Bridging Infrastructure Gaps. Has the World made progress?”, McKinsey Global Institute.
See also COMCEC Coordination Office (2019) “Infrastructure Financing through Islamic Finance in the Islamic
Countries”, Ankara.

11 For instance World Bank (2017), “Mobilizing Islamic Finance for Infrastructure Public-Private Partnerships”,
Washington, and Bhattacharya A, Meltzer ]J.P., Oppenheim ]., Qureshi Z., Stern N. (2016) “Delivering on
Sustainable Infrastructure for Better Development and Better Climate”, Washington, Brookings Institution.
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recession in a globalized economy is likely to affect the performance of PPPs throughout
the investment life-cycle, affecting both ongoing and planned PPP operations. Since generally
deep and long-lasting recessions are not addressed in contractual structures, steps to alleviate
the consequences of such recessions are likely to involve the combination of both robust ex-ante
risk management systems and ad-hoc governmental support and mitigation measures.

This is illustrated by a 2009 IMF working paper?? explaining how the transmission of impacts
takes place through multiple channels and affects different stakeholders, notably governments
and private parties, impacting on their economic accounts and balance sheets and exacerbating
real economy and financial vulnerabilities.

The IMF lists various measures public stakeholders can consider in order to alleviate the
negative impacts of a deep recession, bearing in mind how they can affect PPPs at different
points in their development, namely at the identification, preparation, construction and
operation phases. Measures considered are mostly destined to support project cash-flows
negatively affected by the adverse event and reduce the exposure of the private parties. They
range from the extension of the concession duration, various forms of subsidy or tax exemption,
capital grants lowering construction costs, minimum revenue guarantees, exchange rate
guarantees, various forms of guarantee supporting debt repayment capacity or possibly
minimum remuneration for equity investors. Finally, the public party could consider the
possibility of exercising step-in rights, taking over or re-tendering the concession.

It should be noted that all these measures have a cost for the public sector and that the
convenience of the various options needs to be carefully considered. It is also recommended that
these measures should be structured as forms of temporary support and contain contingency
clauses, so that they cease to be effective once the emergency situation is over and risk-return
conditions for private parties improve.

12 Burger P., Tyson ]., Karpowicz I, Delgado Coelho M. (2009). “The Effects of the Financial Crisis on Public-
Private Partnerships”, IMF Fiscal Affairs Department, Working Paper 09/144.
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Table 16: Channels of transmission of the financial crisis

Financial

Real

Risk threat and vulnerability

Threat

Interest rates
hike

Unavailability
of credit

Decline in
stock market
prices

Exchange
rate
depreciation

Slump in
domestic
demand

Source: IMF (2009).

Vulnerability

Large
borrowing or
refinancing
need; variable
interest rates

Underfinanced
project or new
project

Revenues
from the
project and/or
assets
securitized;
securities
indexed and
insured
Companies do
not hold
sufficient
levels of their
capital in cash

Sizable
external debt,
currency
mismatches,
dollarization

Commercial
projects
depending on
user fees and
explicit
contractual
guarantees

Risk Realization

Effect on private
partners

Higher debt
service=increasing costs;
liquidity problems;
questionable feasibility of
some projects given lower
returns

Lowered capacity to
refinance; shorter loans;
shift to bonds and equity
vs. bank loans

Losses from downgrade of
bonds; lowered capacity
to refinance given lack of
insurers; shorter loans
and shift to bonds and
equity vs. bank loans

Reduced capital of banks.
Reduced lending;
solvency problems and
recapitalization

Corporate balance sheets
if borrowing externally.
Counterbalancing:
increase in demand if
service is export oriented
(including highway).
Higher input costs if
inputs are imported.

Corporate balance sheets
and pricing of credit by
financial partners;
liquidity problem;
contractor failure and
pressure to renegotiate.
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Effect on the government

Timing of investments (postponing);
trade-off between PPPs and
traditional concessions altered.
Possible cash flow support to
corporates

Termination of existing projects,
failure to achieve financial close of
new projects; capital injections

Reduced investment for new and
existing PPPs and recapitalization
costs

Increased external debt service
(financing constraints) and lower
attractiveness for new investments
relying on external borrowing;
private sector defaults if widespread
dollarization; call of guarantees.
Counterbalancing force: switch from
foreign consumption to domestic
investment.

Lower domestic revenue (financing
constraints) leading to lower
investment affecting new and old
PPPs; commercial projects risk; call
of guarantees due to decline in
fees/tolls; pressure to bail out failing
contractors and renegotiate.
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Learning by doing

There is some encouraging evidence on the benefits of “learning by doing” in PPPs: recent
analysis!3 by the World Bank indicates that likelihood of cancellation decreases rapidly with
the cumulative number of transactions within a jurisdiction in the main PPP sectors,
including transport.

Figure 3: Probability of cancellation and PPP country experience
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Source: World Bank (2017).

The study indicates learning to implement successfully infrastructure investment with private
participation and by implication mitigate and control risks associated with implementation can
reduce significantly cancellation risk, which decreases to 5-7% after 15-20 transactions (see
Figure 4.1 below). Thus the cancellation rate (proxy for PPP risk in early stages) decreases
(relatively) quickly with country experience.!* Given that learning by doing is likely to be
effective in containing such risks, an emphasis on launching PPP transactions and building in
parallel management capacity may help capturing the opportunities offered by the PPP
approach in emerging markets in the early stage of the development of a PPP market.

13 Marcelo D., Schuyler House S., Mandri-Perrott C., Schwartz ]. (2017). Do Countries Learn from Experience in
Infrastructure PPP? PPP Practice and Contract Cancellation. World Bank, Policy Research Working Paper
8054.

14 “The PPP country experience associated with each project is defined as the number of PPPs that reached
financial closure within the past decade in the same country” (Marcelo et al, 2017). It should also be noted that
the PPP operations are drawn from the WB PPI (Private Participation in Infrastructure) database, which
mainly covers emerging economies (EU countries are not included).
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Not a panacea: controversy reigns

Evidence and opinions on the merit of PPPs remain controversial's and the general view is that
they can work, but need to be carefully prepared and executed, with risk governance
representing one of the key components to build resilient PPP delivery systems. A recent study
of the European Court of Auditors!¢ found that the overall results of a sample of PPP operations
co-financed by the EU was disappointing. In the case of the 6 road transportation projects
covered by the study, the Spanish and Greek projects were subject to significant delays and cost
overruns. In the case of Greece, projects were financed by toll revenues along motorway sections
operated by the private partner. However, the economic crisis in Greece caused a collapse in
traffic volumes and toll revenues and, in order to avoid suspending construction and paying
substantial damages to the private party under force majeure provisions included in the
concession contracts, the government had to re-negotiate the contract and commit to
substantial additional injections of public financial support.

A hard lesson learnt from the United Kingdom is that extensive experience in PPPs and
sophisticated financial markets are not enough to ensure that PPP risks are managed effectively.
A 2012 Treasury Review of PPPs!7 found that the first generation of PFI operations (“PFI1”) had
been too often unable to deliver Value-for-Money. Criticisms included also risk allocation,
emphasizing how inappropriate risk management will mean that the cost of a PPP is likely to be
higher compared to the optimal or more desirable solution, with the excess cost associated to
higher than necessary fees for the public sector (or the user in case of user-pays PPPs), costly
disputes or inadequate service delivery.

The growing role of Islamic finance

In recent years, the Islamic financial market has been growing rapidly across the globe. Over
the past six decades, the market has reached nearly USD 1.9 trillion (World Bank et al., 2017),
with a near double-digit annual growth, as reported by the Islamic Financial Services Board
(IFSB, 2017).

During the 2008 global financial crisis, Shariah-compliant financial institutions performed
better than their conventional counterparts. The reason relates to the business of Islamic
financial institutions which undertake transactions which are:

e Asset-backed or asset-based;

e Based on risk-sharing principles.

15 For critical views of the PPP experience in the road transport sector see for instance Shaoul ], Anne Stafford
A, Stapleton P. (2006), “Highway Robbery? A Financial Analysis of Design, Build, Finance and Operate (DBFO)
in United Kingdom Roads”, Transport Reviews Volume 26, Issue 3. For a more general critique see Hall D.
(2015), “Why Public-Private Partnerships don’t work. The many advantages of the public alternative.” London,
PSIRU, University of Greenwich.

16 European Court of Auditors (2018) “Public-Private Partnerships in the EU: Widespread shortcomings and
limited benefits”, Special Report 09/2018, Luxembourg.

17 HM Treasury (2012) “A new approach to Public-Private Partnerships”. This was one of the key documents
that launched the new approach in delivering PPPs, “PFI2”. The publication has been withdrawn in December
2018 and is no more recommended a reference for the design of PPP operations in the United Kingdom.
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These institutions have accumulated significant liquidity, while the capital markets became
more liquid, thanks to high oil prices and the accommodative monetary policies in Europe and
the US (The Economist Intelligence Unit, 2013). Consequently, Islamic financial institutions have
looked in recent years for quality projects to invest in.

At the same time, a huge need of investment in infrastructure assets (see above The challenge of
infrastructure needs) is particularly pressing for emerging economies and developing countries,
having a young and growing population that will further exacerbate the infrastructure gaps.
These economies include many OIC Member Countries. Altogether, growing Islamic finance and
the need for better transport connections creates the conditions for the Islamic financial market
as an increasingly relevant method for financing infrastructure PPP projects.

Islamic finance is regarded as a highly flexible tool which can be used in combination with
conventional finance and the scope of using Islamic finance is not restricted to the OIC
geography. This is partly because most of the issues related to good practice in risk management
are not directly affected by the use of Islamic finance, ie. the key transport PPP
technical/economic risks and mitigation strategies remain the same whether or not Islamic
finance is employed as part of the funding package.

In addition, as already observed in Chapter 3 Islamic finance is broadly aligned with the project
finance approach (Islamic finance investors look for asset-backed opportunities), which makes
it in principle suitable for PPP transactions, particularly those which operate through the
establishment of a special purpose vehicle (SPV). Thus, even in the absence of significant
changes in the overall PPP risk profile, where Islamic finance is involved it could be argued that
the willingness of Islamic finance investors to accept project-related risks may contribute to
mitigate and/or improve the management of the intrinsic conflict of interest between SPV
shareholders and creditors/senior investors in PPPs.

Details of how Islamic finance should be structured and how it can be successfully combined
with other types of finance are relatively technical and widely discussed in the specialized
literature, thus they will be not be covered in this section, while some illustrations will be briefly
discussed in Chapter 5 in the context of the country case studies!s.

4.2.2. Practical Risk Mitigating Strategies

Identification and discussion of relevant practices in the remaining of this chapter will be
presented in line with the phases of the project life-cycle adopted in the conceptual framework,
and is intended to be more illustrative than exhaustive. Against this backdrop, it is also worth
underlining that:

18 The professional literature on Islamic Finance is extensive, for recent summaries of its potential in PPPs
covering specifically the OIC geography see COMCEC Coordination Office (2019) “Infrastructure Financing
through Islamic Finance in the Islamic Countries”, Ankara. See also parts of EBRD (2018) “2017-18 Public-
Private Partnership Assessment”, London, EBRD, and OECD (2015?) “Public-Private Partnerships in the
Middle East and North Africa. A Handbook for Policy Makers”, Paris, OECD.
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e “Unknown unknowns” are always there and the web of contracts typical of PPP operations
are inevitably incomplete;

e In all project implementation phases, analysis should be supported by a map of the
relevant ecosystem components (e.g. stakeholders, their capabilities and relationships);

e In general, from a public sector perspective a robust negotiating platform needs to be
combined with early detection/early warning systems in all phases of the project cycle.

Phase 1: Policy/Strategic Framework

The policy environment and strategic framework phase may well constitute the most critical
step in the construction of a resilient risk management and control system. Analysis and
decision-making in this phase are likely to affect risk exposure and risk governance
throughout the PPP investment cycle. This is likely to affect not only individual projects but the
whole portfolio of investments in the transport sector. The decision to use PPPs in the transport
sector has a strategic nature, thus it needs to be coordinated with sector policy to identify at an
early stage priority areas for PPPs as part of the domestic policy and investment strategy.

Background considerations should focus on the relationship between the transport sector (and
its components) and the economic growth and competitiveness of the domestic economy. In this
context, the relationship between transport plans (generally by sector, e.g. port master plans
and the like) and suitability of PPP approach should be studied in view of fundamental
opportunities and constraints for the wider economy, including budgetary constraints, the need
for technical assistance, the wish to nurture a local contractor sector, the need to attract inward
investment, and so on. It is important in this phase to clarify links between transport sector
features and priorities and PPP opportunities, linking opportunities to the projects and/or
project types - for instance some need to be seen in a network context, others as standalone,
some require cross-border cooperation. Ultimately this should bring to the fore the nature of
the “PPP concept” more desirable for the development of the host country.

In this phase the opportunity to reinforce/establish a governance structure for PPPs should be
carefully considered, paying particular attention to its organizational form and its position
within the governmental structure. Thus, as already mentioned in the conceptual framework a
key issue is the relevance and role of any PPP units, established or to be established, as well as
the role of line Ministries vs Ministries of Economy/Finance/Treasury.

According to APMG (2016) a good policy framework should assist the public authority and
the private party along each step of PPP development, contributing to a good structuring of
the project and to its delivery in line with expectations. A PPP framework may achieve this goal
by setting out procedures and clear roles for various institutions, and by establishing effective
public financial management and oversight. Further, the framework should articulate its
objectives in line with the overall goals of the government and provide a solid basis for
subsequent evaluation.
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Box1 Dedicated PPP units

According to the World Bank (2018a), 81% out of 135 analyzed economies have established a
dedicated PPP unit. This support is particularly valuable at the early stage of PPP introduction in
a country, as sector agencies might have limited understanding of how PPPs work. A PPP unit is
designed to support PPPs during the preparation phase by ensuring that they meet quality
criteria such as the delivery of Value-for-Money and appropriate risk identification, assessment
and allocation, as well as by trying to attract investment on PPPs. In addition, the unit is usually
conferred a lasting mandate to manage PPP transactions in multiple sectors (Sanghi et al.,, 2007;
Hawkesworth, 2009). The functions PPP unit performs can be manifold (from broad policy
guidance to technical support for managing contracts, from capacity-building to PPP promotion)
and they tend to impact on the whole risk management cycle. From a public sector perspective, a
centralized PPP unit which could be established at national, regional or even urban level for large
cities (based on the ownership of capital expenditure decisions) can deliver several benefits,
among which:

e Promoting a proper regulatory framework for PPPs;
e Ensuring that projects fit into the overall PPP policy framework;
e Addressing gaps in terms of specific skills, lack of coordination or high transaction costs;
e Enabling public authorities to create, manage and evaluate PPPs efficiently and
effectively;
e Supporting authorities in their endeavor to secure Value-for-Money both in the
procurement and in the implementation phases;
e Controlling and overseeing of the whole PPP process;
e Providing clear communication channels to investors.
While the structure and funding of PPP units may vary (some are funded through a stand-alone
budget, others operate on a fee basis, with line agencies paying for advisory services provided by
the PPP unit), it is crucial that PPP units are attributed decision-making power, not a mere
advisory role (Sanghi et al., 2007).

In what follows, three boxes illustrate the role of a strategic and policy framework in
identifying and exploiting opportunities offered by PPP procurement in three different
countries. The first concerns the decision process on adopting a PPP model followed in the
United Kingdom, a sophisticated market and possibly the widest and most mature PPP market
in Europe.
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Box 2 The United Kingdom Treasury decision process (2014)°

The decision tree below illustrates how the decision process on adopting a PPP model should
be supported by an upstream strategic analysis of the portfolio of candidate investment
schemes, which will then determine the type of PPP approach best suited to assist project
delivery and more likely to mitigate risks. The procedure outlined below is not specific to the
transport sector and reflects a mature and sophisticated PPP market like the one in the United
Kingdom. The diagram below shows how the features of the investments under consideration
affect the decision about the way to involve the private sector in the delivery of public assets and
services. The right-hand side of the diagram shows how the traditional procurement route is in
fact one of the various options, while the overall uncertainty related to the investment being
considered is a key step in the decision process and affects the preferred model for private
involvement. The conventional PPP model in the United Kingdom is driven through the approach
inaugurated by the Private Finance Initiative (PFI) of the early 90’s. More specifically, the
revenue-generating potential of the investment - this is presented as “net residual value” in the
diagram - is an important determinant of the route to follow, as it can give the public sector scope
to share revenues with the private party, including the option of full privatization. Another
relevant dimension in decision-making relates to whether the infrastructure is made by
heterogeneous components. If this is the case this may lead to structure the cooperation with the
private sector involving an “integrator” intermediary entity (in case the components cannot be
implemented separately) or - where the planned investment can be decomposed in discrete
components - with multiple partnerships or local Joint Ventures.2? Finally, for large and complex
infrastructure a less structured, multi-phased joint venture approach can be considered a more
convenient than the more traditional PFI route.

RV with private sector Private developer
‘ scheme

| Do assets have high Yes Public sector able to participate in RV Local asset
residual value (RV)? backed vehicle
No
ne i Does risk mostly lie B PRl
i ize >
High Is the prject size ——*| at construction
£20 million?
phase? S g De-risked PFI
Yes
15 Conventional
procurement
What Is the level
i Are the elements of Yes
QECEL“;"MY i e work — Integrator
Ianf‘::struiture? FEESCEEELER
No Yes Competitive
Can work easlly be Partnership
separated into —
discrete elements? W
No
Loy Is the infrastructure No Incremental
large, indivisible — partnership (3V)
and complex?

Alliancing (V)

19 This Box relies on the presentation in Crawford J. (2014) “Infrastructure & Risk: Identification, Management
& Transfer of Risk by HM Treasury”, Cambridge Judge Business School. The figure is drawn from Prior, N.
(2008) “Building Flexibility. New delivery models for Public Infrastructure projects”, Deloitte Research United
Kingdom.
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Despite recent controversies on the merit of the PPP approach, the United Kingdom Treasury
decision model builds on a long experience and is generally considered good practice. The
second concerns Greece, which faced particular challenges as a relatively low-income country
within the EU hit by a severe sovereign debt crisis.

Box 3 The Greek case?!

The Greek case is instructive of how an articulated PPP policy framework has progressively
taken shape over the years and illustrates a dynamic policy process leading from a PPP
experience focused on a limited number of major projects to a systematic approach
diversifying into other sectors to assist the country in the recovery after the 2011 sovereign
debt crisis.

The early generation of Greek PPP operations focused on flagship transportation projects. Since
1993, three pioneering projects - the Rion-Antirion bridge, the Athens Airport and the Athens
Ring Road - paved the way for the uptake of PPPs in delivering large infrastructure projects in
Greece and were followed by a further wave of PPP road concessions?2. In this early phase each
decision to enter into a PPP contract was subject to individual parliamentary approval.
New legislation introduced in 2005 provided a systematic approach to the planning and
delivery of PPPs, including establishing a dedicated unit within the Ministry of the Economy, the
Special Secretariat for PPPs. The secretariat is tasked with supporting an Inter-Ministerial PPP
Committee and other public entities involved with implementing PPPs, and its structure and
function are aligned with those of other PPP units within the EU. Following the introduction of
new legislation, a number of PPP operations have been launched, including new sectors like
urban development, school buildings and information technology.

In the aftermath of the 2010 sovereign crisis, the country has faced, and still faces, severe fiscal
constraints which widened the infrastructure gap. This condition, coupled with a generally poor
historical performance in delivering infrastructure projects through traditional procurement,
have given strong incentives to the use of PPPs and mainstream the use of EU funds to
support “blended” PPPs (i.e. PPP projects that combine EU grant funding with private
financing resources). At the moment, Greece is a pioneer in the field of blending EU grant and
private capital into PPP projects. To what extent the systematic use of “blended” PPPs in multiple
sectors will assist the Greek economy to overcome in the longer term the still distressing effects
of the debt crisis remains to be seen.

20 This can happen - as indicated in the diagram - through partnership models like LEP (Local Education
Partnerships) or LIFT (Local Improvement Finance Trusts). Generally, these models are more indicated for
small scale local infrastructure, particularly in the education, social and environmental sector.

21 This Box draws on Carbonaro G., Catalano G., Delponte L., Vignetti S. supported by Addarii F., Lipparini F.,
Zwierzynski, D. (2017) “Public-Private Partnerships and Cohesion Policy”, European Parliament, Policy
Department for Structural and Cohesion Policies, Brussels

22 Some of these road concessions were examined recently by the European Court of Auditors, which expressed
a highly critical opinion on their performance. See above the section Not a Panacea: Controversy Reigns.
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The Greek example shows how a systematic PPP strategic framework can evolve over
time moving from a focus on major, mostly self-standing flagship projects to a wider multi-
sector strategy, where innovative financing (blended PPPs) is employed. The third box
concerns Thailand, to illustrate the development of an innovative strategic planning
approach (including differentiated pipelines of projects and a PPP Fast Track process) in an
emerging market.

Box4 The Thailand PPP Strategic Plan?3

The 2013 Private Investment in State Undertaking Act (“PISU Act”) reformed a law on private
participation in public investment originally emanated in 1992, introducing a systematic
approach to planning and implementing PPPs. The Act vested the responsibility for national
PPP policy with the State Enterprise Policy Office (“SEP0O”) and established a PPP Committee
tasked with publishing in cooperation with SEPO a “PPP Strategic Plan” consistent with the
National Economic and Social Development Plan. The PISU Act is aimed at standardizing and
facilitating PPP procedures and improve the transparency and accountability of the decision
process.

The latest iteration of this procedure has led to the production of the Second PPP Strategic Plan
2017-2021. The plan identifies two groups of investments, one where private sector
involvement is required, the other where private sector participation is encouraged, but
the decision on procurement mode still open. Group 1 pipeline covers four transport sectors:
urban rail transit lines, toll roads in metropolitan areas, public logistics ports and the
development of high-speed rail lines. Group 2 has a much wider sectoral coverage, from
information technology and environment to social infrastructure, in addition to transport.

As part of the new procedures, a “PPP Fast Track” process was introduced in order to reduce
bottlenecks associated with the approval and development of high-priority infrastructure
projects. The process allows the PPP Committee to focus on strategically important projects with
the very ambitious aim to reduce the time lag from feasibility study to contract award from 25 to
9 months. As of 2017, 11 projects worth THB 934.2 billion (some USD 30.3 billion at current
exchange rates) were included in the PPP Fast Track project pipeline, three of which awarded to
support the extension of the Bangkok metropolitan mass transit system.

Finally, it is worth illustrating an often underrated risk dimension, namely the fiscal risk
linked to the fact that PPP contracts exposes public sector stakeholders to contingent
liabilities and/or future risks related to public sector obligations, particularly in cases where
the payment mechanism to remunerate the concessionaire is based on availability fees. While
an important part of risk management lies in the fine-tuning of the contracting phase, the
general approach to using PPPs as a way to acquire additional fiscal space through off-balance
sheet finance is of strategic relevance and should be taken into consideration in the

23 This Box is based on PWC (2018), "Infrastructure Developments and Public-Private Partnerships in Thailand:
A 2018 Update.”
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strategy/policy framework. Chile’s annual statement of contingent liabilities can be seen as a
good practice example, in line with IMF’s PFRAM guidelines.2*

Box 5 Managing fiscal risks: contingent liabilities in Chile?>
The Chilean government publishes an annual statement of contingent liabilities spelling out

the risk exposures associated with various long-term financial obligations, including revenue
guarantees given to public works concessions. Key indicators presented in the statement include
estimates of the government’s maximum payments in Present Value (PV), nominal and in percent
of GDP, under worst-case scenario (e.g. no traffic in the case of road concessions; the expected (that
is, probability-weighted) value of the payments in each of the next 20 years and relevant
distribution tails; the PV of the expected payments net of expected revenue sharing for each of the
projects, in both nominal terms and percent of GDP.

These estimates are based on modeling driven by two main elements. On the one hand a
mathematical representation of the contractual terms that may require payments by or to the
government; on the other a stochastic model of traffic revenues that makes assumptions about
expected growth rates, volatilities, and correlations.

In addition, the statement also includes historical data on the evolution of costs from such
guarantees. A comprehensive list of all PPP concessions is annexed with the statement to provide a
measure of the size of the PPP portfolio.

In sum, takeaways, barriers and strategy options related to the policy framework can be
summarized as presented in the following Table.

Table 17: Takeaways, barriers and options related to the policy framework
Key Takeaways
e  Pressing ahead without adequate strategic/institutional framework increases the risk profile at
program and project level
e Adequate attention to the strategic framework allows better understanding of the multiple
objectives of a PPP strategy and trade-offs - e.g. release of current budget constraints vs fiscal
unbalances in future

Barriers/trade-offs

e  High priority to identify specific barriers in public sector capacity (technical, legal, financial,
organizational) and the most appropriate ways to address them, possibly combining internal
reforms and technical assistance

Scope for parallel strategies

e  Based on project pipeline possible to work in parallel on pilot investments and learning/capacity-
building

e Possible to be selective and test pilot projects, but in this context beware of unsolicited proposals

Source: Authors.

24 PPP Fiscal Risk Assessment Model https://www.imf.org/external/np/fad /publicinvestment/pdf/PFRAM.pdf
(accessed 07.07.2019)

25 Irwin T., Mazraani S., Saxena S. (2018) “How to control the costs of Public-Private Partnerships”, Washington,
Fiscal Affairs Department, International Monetary Fund, based on Chilean Budget Department 2015.
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Phase 2: Pre-tender decision process

Risk identification and assessment in the pre-tender decision-making should logically follow
and build on the strengths and priorities identified through the strategic framework phase.
However, the focus in this phase is on specific projects or project types potentially suitable for
PPP funding. Independent of the procurement route selected, sound technical-economic
studies in this phase are essential to identify and evaluate key project risks ex-ante. However,
under a PPP procurement route the assessment of certain risks may become more critical and
the emphasis of the studies may reflect this, given the need to share risks with private parties
under a contract structure which may cover implementation from design to operation and asset
return. For example, where user charges are expected to support the remuneration of the
private party, traffic studies and travel behavior modelling should pay particular attention to
the willingness to pay of final users.

An important step is the identification of the “PPP project” boundaries. This relates to the
fact that the components of a project suitable for a PPP procurement route are not necessarily
identical to those of a similar project implemented through conventional procurement. To think
about the definition of the “PPP project” is thus part of good practice and a way to achieve a
viable alignment of incentives for the various parties. For instance, a project structured as PPP
may involve the inclusion of an existing asset as part of the concession agreement or other value
capture mechanisms, such as the ability to share land value uplifts generated by the project.

Box 6 Defining the “PPP project” - the Vasco da Gama bridge case?¢

In the early 90’s the existing 25t April bridge connecting the Northern and Southern banks of the
Tagus river in the Lisbon metropolitan area in Portugal was operating beyond design capacity. The
bridge had been built in 1965 and the need for additional river crossing capacity had been
considered a national priority for quite a few years. In the early 90’s the Portuguese authorities
were aware of recent trends in the private financing of road infrastructure on estuarial crossings
such as the Dartford crossing and the Second Severn bridge. In addition, they viewed the new
crossing as technically challenging and private sector involvement, attracting international
expertise, as desirable. Thus, the Ministry of Public Works established GATTEL (Gabinete da
Travessia do Tejo em Lisboa) as a special-purpose agency charged with coordinating activities
related to the design and implementation of a new fixed crossing. It was then decided that the
project for a new crossing should be launched as a PPP based on a DBOT concession model. One of
the key concepts of the concession - also inspired by the experience in the United Kingdom -
was that the concessionaire would be given the operation of the existing bridge. This had the
function of giving the concessionaire an additional source of revenue, avoiding at the same
time competition from the existing infrastructure. Thus, given the PPP delivery concept
adopted by the authorities, the PPP project boundaries did not simply include the new asset,
as it would have been the case under a conventional procurement model, but also the existing
bridge. The preliminary performance calculations, as often happens in the case of PPPs, were made
for multiple stakeholders.

26 This Box draws on Carbonaro et Al (2017).
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The economic performance calculations carried out to assess the economic benefits of the project
focused on the new infrastructure (including incidentally the costs of access roads which were
not borne by the concessionaire), while the return on the concession was calculated on the basis
ofthe revenues and costs borne by the concession holder under the provisions the DBOT contract.
All these assessments were important in assisting GATTEL to prepare the tendering phase and
manage the selection and award procedures. The tendering procedures were carried out
effectively and the new crossing, the Vasco da Gama bridge, was opened to traffic in 1998.

A further critical component at this stage of decision-making relates to Value-for-Money
considerations, in order to assess the convenience for the public stakeholders of a PPP
approach vs other routes, typically conventional public procurement.?’” The logic of Value-for-
Money considerations, which should inform the decision on the most appropriate procurement
route in the pre-tender phase, is briefly illustrated in Box below.

Box 7 Value-for-Money (VfM) considerations?8
The picture below illustrates how the trade-off between the cost and value of alternative
procurement options could be conceptualized.
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Source: EPEC (2015).

The arrow “increasing VfM” points the direction where low cost options generate high value, i.e.
high performance for the contracting authority. Thus, a comparison of Option 1 and 2 indicates
that 1 dominates unambiguously 2 (same value, lower cost). The VfM exercise should identify
options lying in the upper left quadrant of the picture, i.e. those affordable and capable of
delivering at least the minimum performance (value) required.

27 There may be as well multiple public procurement options and ways to break the procurement procedure
where appropriate, e.g. tender separately early phases in project development, and different ways to share
responsibilities between the public and private parties in the process.

28 This draws on EPEC (2015). Value-for-Money Assessment. Review of approaches and key concepts.
Luxembourg, EIB. This document contains additional details and practical details on the mechanics of
computation of VfM indicators.
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The following picture shows how conceptually the PPP option could be assessed vis-a-vis the
conventional delivery option.
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- Capex= capital expenditure
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Source: Authors based on EPEC (2015).

In practice the evaluation is driven by a mix of quantitative and qualitative considerations,
however the NPV approach leads to a disciplined vision of the likely differences between the
various components of the cost for the public sector and gives a strong incentive to assign a
monetary value to the risk retained or transferred. It is conceptually important that the PPP
option produces a positive difference in PV (the blue Value-for-Money section in the picture) and
that the PV of public sector fees paid to the private sector - the illustration above refers to an
availability fee-driven PPP - remains under the PV of the expected cash-flow. In order to conduct
this type of analysis it is important to have a credible public sector comparator, which
allows a systematic comparison between the likely cost of each PV component under the
traditional vs the selected PPP option. In principle these quantitative evaluations should be

supported by risk analysis modelling that produce statistical distributions of exposure under the
compared options.

Soft market testing with potential private partners (investors, construction companies,
transport operators...) could be launched at this stage to refine the PPP project definition and
improve the assessment of barriers and opportunities to private sector involvement. It should
not be ruled out that, in countries with no/limited PPP experience and/or a maturing strategic
framework, pilot-based PPP investments could be worth considering and soft market testing
could be part of the pilot investment preparation. In sum, takeaways, barriers and parallel

strategy options related to the pre-tender phase can be summarized as presented in the
following Table.
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Table 18: Takeaways, barriers and options related to the pre-tender phase

Key Takeaways

e  Value-for-Money considerations are an essential step in the pre-tender phase.

e  Feasibility studies focused on issues of critical importance in PPP contracts are essential for the
preparation of robust PPP tender procedures.

e Itisimportant to identify early critical project-specific capacity gaps in public sector parties.

e  Soft market testing can be an essential step to prepare tender design and pre-identify stakeholders
likely to play important role in successive phases.

Barriers/trade-offs

e  Barriers on skills and organizational resources may be highly specific.
e  Trade-off between investing more time and resources and urgency in delivery (likely to affect
many aspects of the decision process, including VfM considerations).

Scope for parallel strategies

e  Based on composition and nature of project pipeline it may be possible to work in parallel on pilot
investments and institutional capacity-building.

Source: Authors.

Phase 3: Procurement and contracting

The management of the tendering phase is essential in PPPs, since tendering procedures in
PPP operations are generally more complex than those applied in conventional public
tenders. Poorly managed tenders are unlikely to produce good offers. The quality of tender
documentation is likely to be critical in widening competition and attracting good offers, giving
more opportunities to reduce overall risk vulnerability for the public sector.

It is essential to decide on the most appropriate procurement procedure (e.g. open,
restricted, competitive dialogue...) and analyze the trade-off between simpler procedures and
more complex ones, which may ultimately bring about better offers. This may prove to be
technically difficult and it is important that a capable tender management team is put in place
in order to manage complex procedures and embed in the tendering process - which in many
cases may be multi-phased and long-lasting - incentives that may mitigate risks.

The following Box illustrates a good practice coming from the Chilean experience with respect
to a prequalification procedure which takes place before tendering.
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Box 8 Prequalification procedure??

The prequalification procedure was introduced by the Ministry of Public Works in 1994 with the
aim to reduce the ambiguity of tender documents (i.e. decrease design and construction risks), to
lower the firms’ costs of preparing their tenders, and ultimately to attract larger number of
bidders (i.e. increase competition). During the prequalification stage, the Ministry of Public Work
presents a detailed construction schedule and preliminary engineering studies of the project. In
turn, firms can pose questions and make suggestions. After some years from its adoption, this
procedure was considered actually successful in order to:

e Reduce duplication of expenditures by bidders;
e Increase the number of bidders;

¢ Reduce uncertainty related to costly changes to the original project for concessionaires
(i.e. reduce risk in the design and construction phase).

It is critical as part of the tender to develop a detailed and transparent design of payment
mechanisms to remunerate the private parties during construction and operation, including
availability fees, user charges, bonus/malus clauses and the like. This an important pre-requisite
and should be embedded in tender documentation.

Box9 Tenderingin motorway sector - Least PV tenders in Chile30

The Chilean government has adopted in many cases a bidding mechanism for toll road PPPs based
on the Least Present Value of Revenues (LPVR). The central feature of the LPVR approach is
that PPP contracts have a variable term date, in contrast to conventional PPPs, which have a
concession duration and end date set in advance. When the stipulated PV of revenues is achieved,
the concessionaire should in principle achieve the anticipated remuneration level indicated in its
bid and the concession expires.

Experience in Latin America indicates that the LPVR approach is preferred by
concessionaires and reduces the chance that too few or no bidders express interest in the
PPP deal. The LPVR approach provides for more flexibility and is capable of accommodating a
wider range of cash-flow profiles over time compared to usual fixed-term contracts, which are
exposed to a higher renegotiation risk in case traffic revenues and the concession cash-flow
profile diverge from initial expectations.

The Least Present Value of Revenues (LPVR) approach has been often employed in Latin
America in toll road PPP tenders. It is presented in the previous box as an illustration an
approach likely to mitigate traffic risks compared to other approaches based on fixed concession
duration.

29 This box draws on Engel at al. (1999).
30 This box is based on https://blogs.worldbank.org/psd/examples-of-chile-s-innovative-approach-to-ppps
(accessed 04/07/2019). The blog provides more detail on the mechanics of LPVR contracts.
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Often, the definition of payment mechanisms goes hand-in-hand with the definition of subsidy
and demand guarantees. The example in the following Box illustrates how to set government
subsidy just large enough to make the project attractive to private investors.

Box 10 The Panamerican-Highway case31

The Pan-American Highway runs through Chile from North to South. The Chilean government
divided the highway into eight sections, which were auctioned separately taking into account the
difference in traffic flows. Despite big differences in traffic flow, the government designed the
concession program so that similar tolls are levied in the eight sections. However, in low traffic
volume sections, which are unattractive to the private sector, the government offered an up front
subsidy to the concessionaires. These subsidies are financed by fixed payments to the
government from the holders of the sections with high traffic volumes.

Criteria for scoring offers also need to be defined in this phase and they may have implications
on the risk profile in the following phases. Typical selection criteria can include technical quality,
environmental impact & management, financial proposal and the proposed toll or availability
fee levels. It has been found that excessively complex criteria in scoring offers may correlate
with increased likelihood of renegotiation. In particular, the World Bank (2004) found
statistically more likely that Latin American transport concessions attributed using multiple
scoring criteria - e.g. employment support and minimum tolls - undergo renegotiation.

In sum, takeaways, barriers and parallel strategy options related to the tendering phase can be
summarized as presented in the following Table.

Table 19: Takeaways, barriers and options related to the tendering phase
Key Takeaways

e Need to build on Value-for-Money considerations in the pre-tender stage

e  Fine tuning of payment mechanisms is essential in preparing a robust tender documentation

e  Essential to establish at project level an adequately skilled tender management team to direct the
process of tender preparation, publishing and award

Barriers/trade-offs
e  Barriers from lack of skills and organizational resources may be high and specific, beware of
asymmetry in public sector vs private sector skills (legal, technical)
e  Trade-off between long preparation of tender and urgency in delivery

Scope for parallel strategies

e Asin other cases, scope for parallel strategies combining learning by doing (including) and
implementation of priority projects, as already mentioned in the strategy and pre-tender phase

Source: Authors.

31 This box draws on Engel at al. (1999).
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Phase 4: Construction and asset delivery

Construction and asset delivery can be an extremely delicate phase as large-scale projects are
often affected by problems, typically cost overruns and late delivery. While PPP operations may
fail in the construction phase, it is worth remembering that conventional procurement is not
necessarily more successful in delivering on time and at cost. Some of the evidence indicates
that PPP do often succeed in delivering projects timely and on budget, although possibly at a
higher cost compared to conventional procurement.

Box 11 Latin American experience with cost overrun32

Vassallo (2015), based on Latin American experience, reports that the following actions are
recommended when cost overrun occurs: 1) in case of reasons of public interest, the public sector
should allow for cost overruns; 2) the mentioned public interest must be certified by a
commission of independent experts; 3) if the winner company does not meet its commitments,
the public party must have the moral and legal force necessary to quickly replace it with the
second-place bidder; 4) when substantial and costly changes are necessary the government
should guarantee competition in the execution of works in order to prevent such modifications
from costing taxpayers more than what is fair.

The construction phase normally starts after financial close and the pattern of risk during
construction is likely to be affected by risk management strategies applied in previous phases.
For instance, through exhaustive feasibility and technical studies and effective tendering
procedures it is possible to remove, transfer or mitigate many risk vulnerabilities. For instance,
knowing the subsoil, defining the construction method, specifying materials or finishes is all
essential to avoid cost overruns that involve renegotiating more investment.

One of the critical steps is to establish timely a contract management strategy and a suitably
capable contract management team and where necessary take appropriate measures to meet
skill and resource gaps.33 A contract management strategy should be able to address risks
emerging in the context of routine contract management as well as in unexpected circumstances
involving renegotiation, disputes and insolvency, which may occur in all implementation phases
from construction to closure.

Some of the critical risk management issues in this phase relate to the way contracts are
structured between the concession company and other entities involved in the implementation
of the project, notably the construction company. Normally the construction contract between
the concession company is a turnkey contract, where formally the construction risk is fully
transferred to the contractor in charge of the construction.

In sum, takeaways, barriers and parallel strategy options related to the construction phase can
be summarized as presented in the following Table.

32 Box based on Vassallo (2015).
33 For a comprehensive presentation of issues related to contract management see Global Infrastructure Hub
(2019), “Managing PPP Contracts After Financial Close”.
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Table 20: Takeaways, barriers and options related to the construction phase
Key Takeaways
e Awareness of residual risk and worst case impact are an important concern for public sector -
such awareness depends on risk mitigation strategy followed in previous implementation phases

e  Establishment within the public sector of a contract management team with skills in monitoring
construction phase

Barriers/trade-offs

e  Barriers on skills and organizational resources may be highly specific,
e Beware of asymmetry in public sector vs private sector skills (legal, technical)

Scope for parallel strategies

e Asin other cases, scope for parallel strategies combining learning by doing (including) and
implementation of priority projects, as already mentioned in previous phase

Source: Authors.

Phase 5: Operation

As observed in the conceptual framework, a variety of risks may emerge in the post-construction
phase and affect the viability of the PPP operation. In some cases, this can happen despite a
successful performance in the construction phase.

The Lekki-Epe Expressway case in Nigeria is presented below as an illustration of a project
which was successfully prepared and launched, in a difficult environment where no established
PPP framework was yet in place. After a successful early construction phase, however, the
project ran into difficulties because of higher than expected opposition to tolling and the public
sector took over the concession company to complete construction of Phase 2 and operate the
new infrastructure.

Box 12 The Lekki-Epe Expressway - A mixed picture3+

The Lekki-Epe Expressway was the first toll road PPP in Nigeria. The 30-year concession was
signed in April 2006 and involves the upgrading and extension of approximately 69.5km of road
serving the growing suburb of Lekki, at a capital cost of approximately USD 450 million. The goals
of the project are to alleviate traffic congestion on a densely populated urban corridor in the Lagos
Island and improve accessibility the Lekki free trade zone, currently under development. The
project is to be implemented in two phases, and the first phase - 49km of dual carriageway highway
- is now in operation.

34 This box draws mostly from information contained in Brocklebank P. (2014) “Private Sector Involvement in
Road Financing”, The World Bank, SSATP-Africa Transport policy program.
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The concession was awarded by the Lagos State Government (LSG) to the Lekki Concession
Company Ltd (LCC). After the completion the first 6km Expressway segment in 2011,
collecting tolls on a previously untolled road section, even after standard and capacity
improvements, has proved contentious, also because long queues formed at the tolling gates.
This public hostility was exacerbated when LCC requested to increase toll levels on one toll plaza
and start collecting tolls at a second one and considering this necessary in order to fulfil its
obligations related to the construction of Phase 2 of the project. In addition, because of
devaluation and rising interest rates there was a significant increase in construction costs.

Thus, eventually the state government felt compelled to buy back the concession and since August
2013 LCC is fully owned by LSG. The intention is that LCC will continue to operate the Expressway
on a commercial basis and complete the construction as planned by raising additional funds,
possibly through a direct bond issue.

The indications from this case are mixed. The concession buyback was not expected and LCC is
now fully in the public domain. However, the fact that it reached financial close in 2008 in the
context of the financial crisis and in a still uncertain legislative framework on PPPs can be
considered an achievement. It could be argued that substantial institutional learning took place,
which can be a positive outcome for the future infrastructure investment in the Lagos state, while
the project continues to be in operation and to deliver positive impacts on traffic congestion.

One of the main transmission channels of the revenue risk takes place through the payment
mechanism to remunerate the private concessionaire. As also shown by the history of Lekki-
Epe Expressway, the ability and willingness to pay of users are critical in determining the
balance between operational costs and revenues in cases where the payment mechanism is
based on user charges. Where other mechanisms are foreseen, such as the case of shadow tolls
or availability fees in road concessions, the emphasis of risk factors will move away from
willingness to pay to general traffic development trends or (in the case of availability charges)
the ability of the concessionaire to maintain the asset’s ability to carry traffic in line with
stipulated technical standards at the expected cost.

The following Box presents the successful case of the Venizelos Athens Airport, where the Joint
Venture approach has created an alignment of incentives between the private and the public
parties. This has probably helped to overcome difficult market conditions during the recession
and reduce the risk of litigation and potential service disruption.
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Box 13 Joint Venture approach: Venizelos Airport3>

The objective of the Eleftherios Venizelos Athens International Airport (AIA) project was to
address the modernization needs of the Greek economy in the early 90’s by providing additional
airport capacity and better airport-related services in the Greek capital. After a period of
uncertainty linked to the opportunity of using a PPP (BOT) approach to deliver the new airport
an international tendering procedure was launched and a 30-year concession contract awarded
in 1993 to a consortium led by the company Hochtief, a well-known specialist in airport
construction and management. The EUR 2.2 billion project was delivered according to schedule
and the airport opened in March 2001. It appears that the use of a PPP approach, although
controversial at the time, facilitated the implementation of the project, enabling its completion
on time and substantially in line with budgeted costs. Compared to other PPP arrangements, the
project is an example where the public sector as an AIA SA shareholder has enjoyed
substantial revenue streams from dividends, taxes and airport fees in the post-
construction phase, which were estimated in excess of EUR 870 million for the period 2002-
2011. Thus, AIA can be considered a good practice example in the involvement of private finance
in the airport sector and has demonstrated considerable resilience in the very challenging
circumstances following the 2009 Greek debt crisis and recession.

In sum, takeaways, barriers and parallel strategy options related to the operation phase can be
summarized as presented in the following Table.

Table 21: Takeaways, barriers and options related to the operation phase

Key Takeaways
e Key concerns for the public sector depend on the specific form of contract, and how the private
party net cash-flow vulnerability is affected by traffic/demand trends and/or on the state of the
asset (“availability”)

Barriers/trade-offs
e  Barriers on skills and organizational resources may be highly specific, beware of asymmetry in
public sector vs private sector skills (legal, technical)
e  Trade-off between close monitoring and leaving concessionaire free to find best way to deliver
stipulated post-construction services under the PPP contract

Scope for parallel strategies
e Asin other cases, scope for parallel strategies combining learning by doing (including) and
implementation of priority projects
e  Potential to capitalize on lessons learned to apply them to other projects in earlier implementation
stages

Source: Authors.

35 This box draws on Carbonaro et Al (2017).
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Phase 6: End of contract

As explained in the conceptual framework, when discussing issues at the end of contract, an
obvious difference relates to issues relevant at the normal end of the concession term and those
relevant in early termination cases.

In the case of closure at contract expiry the key risk mitigation issues relate to the state of the
asset and its ability to continue the delivery of public interest transport services after expiry in
line with public policy objectives. The decision concerns the preferred solution for the public
sector, which could range from taking the asset back into the public domain or continuing the
concession, normally through re-tendering. It is quite possible that at this stage a portfolio
approach could be adopted, where expiring concessions with mature market and assets and a
good revenue-generating potential may be combined with current investment needs in the
transportation sector.3°.

Box 14 Early Termination - Carillion37

The recent (2018) and relatively unexpected bankruptcy of one of the major PPP contractors in
the United Kingdom is an interesting illustration of a risk factor which often goes unmonitored
and may take the public stakeholder by surprise. In the end the public sector has managed to
react promptly to the failure and secure the continuation in the delivery of services of public
interest in the PPP operations affected by the event. This has implied the need to organize the
step-in of other contractors in the many operations affected, leading to additional costs for the
public sector in the region of GBP 258 million. The features of the event illustrate a case where
the event impacted on a number of PPP projects at different implementation stages in various
sectors. Carillion was highly dependent on revenues from PPP transactions, mostly based on
availability payments, a good proportion coming from the transport sector, which in 2016
accounted for about 30% of the GBP 1.7 billion company revenues. One of the operations
contributing an estimated loss of GBP 68 million was the Aberdeen Peripheral route, a DBFO
contractrelated to a new 58 km ring road and associated infrastructure. Causes of the losses were
due to a low bid price, unforeseen soil conditions and the need to deal with oil pipelines in
protected areas. Thus, the vulnerabilities in a case like Carillion built up and materialized over
time on a portfolio of projects and were in all probability connected with a reckless strategy of
the company aimed at winning contracts taking excessive risk on an aggregate basis. This is
naturally difficult to assess for the public stakeholder on a project by project basis, and the case
is an instructive example of a dimension - risk of contractor bankruptcy on multiple PPPs - that
should be better monitored.

As explained in the conceptual framework, early termination is normally unexpected, it may
happen also in early phases in the implementation cycle (e.g. during construction) and it is likely
to reflect various types of failures, ranging from default of the concessionaire to circumstances

36 This may include new investments in more advanced technologies (e.g. smart, green motorways in the road
sector) or capacity expansion.

37 Information in this Box is drawn from National Audit Office (2018) “Investigation into the government’s
handling of the collapse of Carillion”.
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where taking back the concession may turn out to be the most appropriate option in the public
interest.

The case of Carillion, one of the largest private PPP contractors, illustrate that although as a
general rule the government should be aware of potential events of private partner default, in
practice problems may arise because of lack of preparedness even in highly sophisticated
environments like the United Kingdom. This case shows that the bankruptcy of a large
contractor can have disruptive effects on the whole PPP sector, with costly and potentially
disruptive impacts for the delivery of public services, including in the transportation sector.

In sum, takeaways, barriers and parallel strategy options related to the closure phase can be
summarized as presented in the following Table.

Table 22: Takeaways, barriers and options related to the closure phase

Key Takeaways

e Despite key differences in the nature of risks between early termination and closure at maturity,
in both cases the critical issue which may lead to excessive risk-taking is lack of preparedness by
the public party, with the need to ensure continuity of services essential in both cases

e In the case of closure at maturity public sector preparedness essentially implies that relevant
decisions are made with reasonable anticipation and against the backdrop of a long-term strategic
use of PPP assets

Barriers/trade-offs

e Adequate preparation to closure events requires resources and skills and possibly institutional
continuity and institutional memory in the public sector entities responsible for contract
management

e  Trade-off between cost of close risk monitoring during operation and leaving private parties
flexibility to follow most appropriate service delivery during operations
Scope for parallel strategies
e Itisimportant to have a vision of the ongoing portfolio of transportation projects as they mature
and prepare for closure/re-tendering in view of broader policy objectives

e  Aspartofasound contract management strategy, project contractor risks should be monitored in
conjunction with project portfolio risks

Source: Authors.

4.3. Conclusions

Arobust system for PPP risk mitigation and resilience in the OIC geography should be structured
on the basis of the lessons learned from the vast worldwide experience in implementing
transport PPPs. This system should consist of a package of support measures tailored to the
local institutional framework and investment opportunities. The package should be aimed at
building, reinforcing and where necessary complementing the experience and institutional
capacity in specific countries, with a view to supporting the effective delivery of PPP transport
operations in the national interest.
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Bearing in mind the previous considerations, initial analysis could be carried out at three levels:

e Country institutional framework - is the legislative/organizational framework capable
of generating a PPP strategic vision and ensuring sufficient incentive alignment between
public and private parties and balanced risk-sharing?

e Investment portfolio analysis - is there a portfolio/pipeline of candidate projects38?
What is the nature of the portfolio in terms of their bankability and their technical and
economic features?

e  Where applicable, in-depth consideration of specific investment opportunities in the
transport sector could be considered to learn on the use of PPP for strategic purposes and
identify specific barriers, risk and opportunities to be addressed through a tailored
support package.

Following the above steps, taking into account the institutional setting and investment
opportunities, a set of specific governmental measures could be considered to support an
appropriately phased and resilient framework for transport PPP planning and delivery within
the country, in line with the requirements of good risk governance practices throughout the PPP
investment cycle. In this context, a robust system should strive to address the fragmentation in
risk governance caused by the long PPP implementation life-cycle, multiple ongoing projects
and a complex ecology inhabited by multiple public and private stakeholders. A well-balanced
transport PPP portfolio planning and monitoring approach could be a step in the right direction.

38 They could be in different implementation phases or even concept maturity.
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v

ANALYSIS OF PRACTICES IN RISK MANAGEMENT OF TRANSPORT PPPS IN OIC
MEMBER COUNTRIES
5.1. General overview

In order to develop a more robust case study analysis, consideration has been given in the study
to the selection of OIC Member Countries where PPP initiatives have been already implemented.
This allows describing and commenting on existing practices and actions put in place towards
the involvement of the private sector in the development, implementation management and
operation of transport infrastructure and services.

In this regard the statistics available from the World Bank Database on Private Participation in
Infrastructure (PPI) have been analyzed. To the purpose of the selection of the case studies the
Table below provides details on the number of projects by transport mode and implementation
period in the OIC Member Countries. The list is structured according to the three groups of OIC
Member Countries (Arab, Asian and African).

Under each group, countries are ranked according to the total number of initiatives. It is worth
to notice that out of a total of 57 countries in the three groups, 14 only present 5 or more projects
encoded in the World Bank Database on PPIs. These 14 countries total 224 projects out of 259
included in the database.

Table 23: World Bank PPI Data for OIC Member Countries: Number of PPIs by implementation
period and transport mode
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14 52 11 77 5 6 49 17
69 141 49 259 45 65 120 29

Source: Authors’ elaboration on data from the World Bank’s database on Private Participation in Infrastructure
(http://ppi.worldbank.org/)

Further to the total number of projects, the number of projects implemented by period and the
distribution of the initiatives by transport mode are also deemed to represent two important
criteria. The first one is particularly important for the possibility to have examples implemented
before and after the start of the globalization process (earlier and after 2000) and examples
implemented before and after the world economic crisis of 2008 (earlier and after 2010).
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The distribution by mode is even more relevant in order to have examples implemented in more
transport modes. In this regard it is worth to notice that PPP initiatives implemented at nodes,
i.e. airports and ports, are less complex and thus involve less risks than projects implemented in
the road and rail sectors where network logics and effects should be taken into consideration,
unless the projects are used by private companies for private operations only (monopolistic
concessions).

Table 24: World Bank PPI Data for OIC Member Countries with at least one project encoded:
Type of PPI
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0 0 1

1 0 0 0 1
56 12 9 0 77
127 29 28 5 259

Source: Authors’ elaboration on data from the World Bank’s database on Private Participation in Infrastructure
(http://ppiworldbank.org/)

In addition to the three criteria presented above, further relevant elements are represented by
the type and sub-type of PPI initiatives (see Tables overleaf restricted to the countries for which
at least 1 project is encoded in the PPI database). The type of project, e.g. the fact that an
infrastructure and/or service is already in operation (brownfield) or is new (greenfield),
adds/emphasizes risks in the set up and management of PPP solutions. Similarly, the type of
contract used for the PPl initiative, i.e. whether it involves one or more implementation steps of
he project (e.g. construction, financing, operation and maintenance of the
infrastructure/service), makes the governance and administration of PPP solutions more
articulated and complex.

ot

Table 25: World Bank PPI Data for OIC Member Countries with at least one project encoded:
Sub-type of PPI
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Source: Authors’ elaboration on data from the World Bank’s database on Private Participation in Infrastructure
(http://ppi.worldbank.org/)

On the basis of the analysis of the information on the number of PPIs encoded in the World Bank
database with reference to the 5 criteria described above (i.e. total number of implemented
projects and their distribution according to the implementation period, transport mode, type
and sub-type of PPI), the following six case studies have been identified as case studies for
analysis:

e African group. The following countries present the highest number of projects in this
group after Nigeria, with a better distribution in terms of implementation period and
particularly of transport mode compared to Nigeria:

o Céte d'lvoire (Field visit);
o Mozambique.

e Arab group. With 14 initiatives, Egypt registers the highest number of projects in this
group followed by Algeria and Jordan, each of them presenting five projects. The projects
implemented in Egypt are however limited to the airport and port sectors. Thus,
preference was given to the other two countries in the group with the highest number of
projects:
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o Algeria;
o Jordan (Field visit).

e Asian group. The following countries present the highest number of projects in this group
and show a better distribution in terms of implementation period, transport modes, types
and sub-types of PPI initiatives:

o Malaysia;
o Turkey (Field visit).

Among the identified case studies, three have been identified for field visit. The selection of these
case studies reflects the grade of difficulties in performing the research in the six countries
identified for analysis.

The following sections provide a detailed description of the risk management practices in use in
OIC Member Countries for the identification, development, implementation, and operation of
PPP initiatives in the transport sector, with a focus on those projects requiring infrastructure
works. In line with the conceptual framework, a comprehensive analysis approach has been
adopted to cover the description and evaluation of all stages of projects life-cycle. In order to
substantiate the analysis of the general procedures, reference to specific examples has been
made, depending on the available information from studies and research articles by academic
experts and the information gathered from publicly available official documents and interviews
with the public institutions and private entities involved in PPP initiatives in the six investigated
countries.

5.2. African cluster, Case study 1: Cote d'Ivoire

5.2.1. Introduction

Scope of the case study

The scope of this case study is to illustrate the practices currently in place for the management
of the risks associated with PPP projects in the transport sector in Cote d'Ivoire, with reference
to the entire life-cycle of Public-Private Initiatives and the elements of the conceptual framework
identified at Chapter 3. The case study is based on the review of existing literature and publicly
available information as well as on interviews with Ivorian stakeholders carried out during a
field mission in August 2019.

Overview of PPPs in the transport sector

Cote d'lvoire has a long experience in building Public-Private Partnerships that began in 1959
with the concession of drinking water from the city of Abidjan. These early experiences were
implemented in the context of the great economic success of the country during the first twenty
years of its independence. Afterwards, the number of PPP initiatives increased only gradually
until the first decade of 2000, also due to the country economic and social difficulties during the
1980s and 1990s, and 2000-2010. In this first phase, no legal framework and dedicated
institutions were set up to promote PPPs. Nevertheless, some significant initiatives were
successfully implemented, also in the transport sector, as briefly summarized in the next table.
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Table 26: Early PPPs experiences in the transport sector (before 2012)

Year

1995

1998

2003

2008

2008

2009

1997 -
2011

Sector

RAIL

LOGISTICS/PORTS

PORTS

PORTS

PORTS

AIRPORTS

ROADS/BRIDGES

Source: CNP-PPP.

Private
Partner

SITARAIL

CI
LOGISTIQUE

ABIDJAN
TERMINAL

SEA INVEST

MSC-CI

AERIA

SOCOPRIM

Scope

Operation of rail transport between Burkina Faso and the
Republic of Cote d'Ivoire

Design, financing, construction, operation, coordination
and harmonization of the Single Window

Concession for the Management and Operation of the
Vridi Container Terminal

Operation of the Mineral Terminal

Development and operation of the container terminal at
the Port of San Pedro

Extension, Development, Renewal, Modernization,
Maintenance and Operation of Abidjan International
Airport

Operation, design, financing, construction, operation and
maintenance of the Riviera-Marcory bridge in Abidjan
(also known as 3rd Abidjan bridge or Henri Konan Bédié
Bridge)

A second phase began after the end of the post-election armed conflict of 2010-2011. Since then,
Cote d'Ivoire has again enjoyed relative stability and economic success, with an average growth
rate of 8% per year, making it one of the most dynamic countries in the world over the period
2012-2018.

This new phase of economic development was accompanied by significant growth in the role of
the private sector, and the number of PPPs increased rapidly, also due to the specific supporting
policies and institutional reforms implemented by the government.
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Figure 4: GDP per capita in Céte d'Ivoire (constant 2010 USD)
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In fact, in 2012, the government established a legal and institutional framework for the
promotion and implementation of PPP initiatives complementing the rules for the public
procurement of works and services provided for in the Public Service Code dated 2009. Also,
following a first review of PPP-driven projects completed in 2015, the government of Cote
d'lvoire has adopted a new National Development Plan (NDP) for the period 2016-2020 with
the aim of making Cote d'Ivoire an emerging country with a more developed industrial sector
by 2020. The following Table shows the active project portfolio of the two Ministries dealing
with transport: the Ministry of Economic Infrastructure (which has competencies on road
infrastructure) and the Ministry of Transport (for all other sectors). Since 2012, seven new PPP
agreements have been signed, out of which three in the Port sector, three in the Public Transport
sector and one in the Rail sector (the latter being a renewal of the pre-existing concession).

Table 27: Active PPPs in the transport sector (post-2012)

PROJECT STATUS SECTOR MINISTRY AMOUNT
(M USD)
Akwaba business park project as part of the Planned Airport Transport n.a.

development of the Abidjan “aerocity”

Designing, financing, building and operating Planned Airport Transport 90
the new international airport of San Pedro and

its airport city

Building and operating a transport operators’ Planned Logistics Transport n.a.
hotel, the headquarters of the road transport

employers’ confederation and the transport

operators’ cooperative

Building of rest, transit and parking areas Planned Logistics Transport 5.6
Building a mixed-use industrial terminal at the Planned Port Transport 262
port of San Pedro

Widening and deepening the Vridi canal Signed Port Transport 1,836
and building the 2rd Container Terminal of

the port of Abidjan
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PROJECT STATUS SECTOR MINISTRY AMOUNT
(M USD)

Developing and operating a 150 ha logistics Planned Port Transport 170

hub and industrial zone at the port of San

Pedro

Financing, building and operating an ore Planned Port Transport 150

tanker terminal at the port of Abidjan

Modernizing and extending the fruit Signed Port Transport 80

terminal of the port of Abidjan

Financing, building and operating a treatment Planned Port Transport 40

plant of liquid waste from ships and effluents

from industries in the port area of Abidjan

(deballasting station)

Developing and operating a mixed-use Planned Port Transport 10
commercial terminal at the port of San Pedro

Relocating and extending the container Signed Port Transport 616
terminal of the port of San Pedro

Construction of line 2 of the Abidjan transit Planned Public Transport 400
network (BRT) Transport

Building, equipping and operating the bus Planned Public Transport 30
station of Bouaké Transport

Building and operating Line 1 of the Signed Public Transport 1,312
Abidjan Subway Transport

Delegation of public service for lagoon Signed Public Transport 102
transport in the city of Abidjan Transport

Building, operating and maintaining the Signed Public Transport 82
interurban bus station of Abidjan Transport

Rehabilitating and operating the Abidjan- Signed Rail Transport 524
Ouagadougou-Kaya railway line (Sitarail)

Building and operating the Ouangolodougou - Planned Rail Transport 160
Niellé - Sikasso railway line

Building and operating Section 2 of the Abidjan Planned Road Economic 1,200
- San Pedro: Dabou - San Pedro Highway Infrastructure

Developing and operating the Bassam - Samo Planned Road Economic 120
Highway Infrastructure

Backfilling and developing the bay of Vridi- Planned Road/Logist Transport 240
Bietry and building the Vridi-Bietry bridge ics

Building of a logistics hub and parking lot for Planned Road/Logist Transport 50
trucks at PK26 on the Northern Highway to ics

relieve congestion in the port area of Abidjan

Creating driver’s license examination centers Planned Road Transport 9
(10 centers) Transport

TOTAL 7,489

Source: CNP-PPP.
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Reference to specific projects

Reference to specific PPP examples mentioned in the section above is made throughout the case
study to substantiate the description of the practices and provision of recommendations. The
following projects have been in particular recalled in the report, illustrating key issues for the
different phases of PPP project life-cycle:

e Construction of line 2 of the Abidjan transit network (BRT), in preparation;

e Widening and deepening the Vridi canal and building the 2rd Container Terminal of the
Port of Abidjan, currently under construction;

e Riviera-Marcory bridge in Abidjan, currently in operation;

e Concession of the Abidjan-Ouagadougou-Kaya railway line (Sitarail), in operation and
recently renewed after the end of the first concession.

These initiatives have been selected based on their significance with respect to risk management
and the availability of information; however, they do not constitute a representative sample of
the performance of PPPs in the country.

5.2.2. Strategy and policy

Political support

Building on the experience, in the last decade PPPs played a central role in the strategy of the
government of Cote d'Ivoire, especially in the development of public infrastructure, and in
particular transport.

The Ivorian government decided to make PPPs a privileged instrument for the implementation
of its National Development Plan (NDP) for the period 2016-2020 with the aim of making Cote
d'Ivoire an emerging country by 2020. The target set in the PND is to achieve strong growth
driven by structuring investments in growth-promoting sectors and by the continuation of
large-scale structural reforms. To achieve these growth targets, the NDP 2016-2020 provides
for an overall level of investment of around 30,000 billion CFA francs, of which 60% for the
private sector including Public-Private Partnerships (République de Cote d'Ivoire, 2015). In the
NDP 2016-2020, around 25% of these PPPs were identified in the transport sector, with the
distribution of the investment cost by responsible authority and subsector shown in the chart
below.
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Figure 5: National Development Plan 2016-2020: PPPs investments by responsible authority
and sector

Source: Own elaboration based on CNP-PPP Advisory Group.

Also, at the national level, the commitment to PPPs as one of the leverages to achieve a
sustainable solid economic and social development of the country is confirmed by the
arrangements of the financial programs supported by the IMF. In fact, following a request for
emergency post-conflict assistance dated 2007, in 2009 Céte d’Ivoire entered in a first three-
year arrangement with the IMF, which later evolved in two support programs still ongoing
under the Extended Credit Facility (ECF) and the Extended Fund Facility (EFF). In such
programs, PPPs are considered an opportunity to bridge the country’s infrastructure gap,
considering the existing financing constraints, and supporting the implementation of NDP’s
objectives (IMF, 2019).

The political support to PPPs is also confirmed at the local level, especially for the development
of the Abidjan metropolitan area. The 2015 Urban Master Plan in Greater Abidjan (Schema
Directeur d’Urbanisme du Grand Abidjan, SDUGA) aims to elaborate a development plan for
Greater Abidjan by 2030 with a view to sustainable development coherently with national
reference documents for socio-economic and territorial development. The plan has two major
components: urban planning and transportation planning. As part of the measures for the
implementation of the plan, PPP is identified as a strategic resource for financing the
development of the urban transport infrastructure, especially for the high-capacity public
transport corridors, for which BRT and Metro schemes are proposed. The plan also provides a
planning-level analysis of financial suitability of PPP methods and critical review of the potential
patronage and farebox coverage ratios (JICA, 2015).
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Cote d'Ivoire takes also part in multinational organizations for economic and social cooperation
which are promoting PPPs. Particularly relevant for our study is the role of the Union
économique et Monétaire Ouest Africaine (UEMOA), grouping the West African countries
using the same currency (CFA Franc), which since several years has mobilized expertise and
resources to draft a regional PPP directive that would frame the PPP regime in its eight member
states. Once the current validation phase within the UEMOA bodies is completed, the text will be
adopted and then incorporated in the national legislation, as it was the case for the public
procurement law (UEMOA, 2018). In addition, it is worth recalling that the same organization
adopted the Directive N°01/2009/CM/UEMOA, concerning transparency in the management of
public resources, and also addressing PPP initiatives in the UEMOA countries.

Also another regional organization of economic cooperation, i.e. Economic Community of West
African States (ECOWAS) has historically supported PPP initiatives, and has also identified PPP
initiatives for the implementation of transport projects under the Community Development
Program (CDP), such as the Abidjan-Lagos Coastal Highway Transport Corridor or the Cotonou-
Niamey-Ouagadougou-Dori-Abidjan railway loop project and the Ouangolodougou-Bamako
railway line, which concern Cote d’Ivoire.

Legal provisions & strategies

The initial legal framework regulating the PPP initiatives in Cote d'Ivoire was set up in 2012,
with the following acts:

e Decree N. 2012-1151 of 19 December 2012, concerning the Public-Private Partnership
contracts;

e Decree N. 2012-1152 of 19 December 2012, concerning the powers, organization and
functioning of the Public-Private Partnerships institutional framework, subsequently
amended by Decree N. 2014-246 of 08 May 2014.

In particular, Decree n. 2012-1152 introduced a new institutional body, the National Steering
Committee for PPPs (Comité National De Pilotage Des Partenariats Public-Privé - CNP-PPP),
established under the Presidency of the Republic, with the mission to support and assist PPP
project administrations at all stages of the project life-cycle (design, preparation, award,
monitoring and control of contract execution).

In late 2017, the CNP-PPP proposed to its hierarchy draft texts aimed at replacing the legal and
institutional regime of Public-Private Partnerships established since 2012, introducing a new
regulatory framework based on feedback implementation of PPP projects over the former four
years. These legislative proposals were approved and the Council of Ministers on 29 March 2018
adopted two new decrees:

e Decree No. 2018-358 of 29 March 2018, setting outs the rules for Public-Private
Partnership contracts;

e Decree No.2018-359 of 29 March 2018 relating to the powers, organization and operation
of the CNP-PPP.
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These new texts aimed at improving and strengthening the legal and institutional
framework of PPP contracts with a view to promoting development and simplifying the
implementation of this particular type of public contract in Cote d'lvoire; the new decree
provided a new and more clear definition of PPPs and their contract arrangements and
strengthened the CNP-PPP's missions under the authority of the Prime Minister.

The main aim of the revised legal framework was to address some of the shortcomings of the
pre-existing legislation, which were also partly highlighted by reviews made by international
organizations such the IMF and the AfDB, namely:

e First of all, under the 2012 framework, the CNP-PPP was directly under the control of the
Presidency of the Republic; however, the Presidency is not an operational office of the
government, but rather the highest institution, which should not have direct implementing
role; on this basis, the 2018 decree moved the CNP under the authority of the Prime
Minister;

e Secondly, the composition and organization of the CNP-PPP was revised, reducing the
number of members from the institutions, excluding the state-owned companies and
generally streamlining its functions;

e Finally, the definition of PPPs included in the 2012 legal framework was quite complicated,
as it was based on a broad definition and a list of several and partially overlapping type of
contracts. In the new legislation, PPPs are more clearly identified based on the specificities
of such initiatives and the responsibilities in charge of the different parties.

It shall be noted that general provisions concerning public procurement and relevant for the
PPP initiatives are also included in the Public Procurement Law, which was adopted in 2009
(Decree N 2009-259 of 6 August 2009), transposing the directive 5/2005/CM/UEMOA adopted
by the UMEOA. This reform also set up the institutional framework for the management of public
contracts, assigning the responsibility for government procurement oversight to the
Government Procurement Directorate (DMP), whilst the National Authority for the Regulation
of Government Procurement (ANRMP) is now responsible for market regulation. The DMP
ensures the traceability of the procurement plans of contracting bodies and authorizes each
stage of procurement for contracts worth more than CFA 100 million; in these cases, any
decision concerning the award of public contracts is provisional and must be approved by the
DMP. The ANRMP for its part is charged with overseeing the procurement system in order to
ensure its proper functioning; it also processes complaints from economic operators. Therefore,
whilst the DMP is responsible for verifying the compliance with procurement rules (control
function), the regulation of the public market procurement is assigned to ANRMP.

It shall be noted that these procurement procedures laid down in the Public Procurement Code
are generally applicable to the award of PPP contracts. Disputes are settled by the ANRMP, but,
in case of PPPs, the DMP does not intervene in the control process, as this function is performed
by the CNP-PPP.
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Institutional arrangements

Overview. The following institutions represent the main governmental agencies involved in the

development and implementation of PPP projects in the transport sector in Céte d'Ivoire:

PPP central unit:

o

The Comité National de Pilotage des Partenariats Public-Privé (CNP-PPP), is the
central body, established by the 2012 and by the subsequent 2018 PPP Decrees and
now under the authority of the Prime Minister, which is the decision-making,
validation and steering body of the institutional steering framework, responsible for
assisting the government in the implementation of strategies and actions to develop
PPP initiatives.

Planning and supervisory bodies:

o

The Ministry of Economy and Finance is responsible for the elaboration of the
development strategies and plans of the Republic of Cote d’Ivoire and for identifying
the priority investments for the country;

The Ministry of Budget is responsible for the elaboration and the definition of the
state budget, and hence must approve any decision that implies the allocation of state
resources and responsibilities to projects, including all PPP projects; with respect to
PPPs, the Ministry is also responsible for the appraisal, monitoring and evaluation of
the fiscal implications of all active PPP initiatives;

The sector Ministries in the transport sector (Ministry of Transport and the Ministry
of Economic Infrastructure) contribute to the planning activities also ensuring that
the objectives of the PPP projects are in line with the relevant national development
strategies and plans. The two ministries have the ultimate sector responsibility for the
identification and development of the initiatives to be implemented under the PPP
model. They elaborate and execute all contractual elements at the basis of the PPP
concessions and they are also responsible for the monitoring of the technical and
economic-financial performance of the projects;

The Autorité Nationale de Régulation des Marchés Publics (ANRMP) is in charge
of regulating the market of public procurement. ANRMP provides advice to contracting
authorities and settles disputes related to awarding procedures and contract
performance;

The Centre de Promotion des Investissements en Cote d’Ivoire (CEPICI) is the
Investment Promotion Agency under control of the Ministry of Industry and
Commerce and has the target to attract and promote foreign investments in Cote
d'Ivoire;

The Cour des Comptes (Court of Auditors) is in charge of the upper level of
monitoring activities on the PPPs as these are included in the relevant official
reporting documents on the state budget and accounts, which are reviewed by this
court;
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o

The Bureau National d’Etudes Techniques et de Développement (BNETD) is a
public engineering and consulting company which provides technical support to the
Ministries and Procuring Institutions in the preparation and implementation of
projects;

Other transport sector-specific institutions may also be involved in the planning
and/or regulation of initiatives in the transport sector, such as the recently established
Abidjan Transport Planning Authority or the Regulatory Transport Authority.

Contracting Authorities/Procuring Institutions:

o

o

In line with the responsibilities outlined in the section above, highway PPP projects
fall under the responsibility of the Ministry of Economic Infrastructure and/or
subsidiary entities (such as the National Roads Administration);

All other transport sectors (Ports, Airports, Railways, Public Transport, Logistics) are
generally under the responsibility of the Ministry of Transport and/or subsidiary
entities (such as the Abidjan Port Authority or the San Pedro Port Authority).

The PPP unit (CNP-PPP). The main mission of the CNP-PPP is to define strategies to develop
PPP agreements, submit new drafts of new rules to the government in order to improve the PPP
legal framework, to approve infrastructure projects selected for implementation by means of
PPP agreements, to approve the awarding procedure documents and evaluation criteria and to
manage the fund dedicated to studies and activities related to PPP initiatives.

As part of its mission to develop and promote PPPs in Cdte d'Ivoire, in partnership with
CEPICI, the CNP-PPP is responsible for:

Developing the national strategy for medium- and long-term PPP initiatives;

Validating, in collaboration with the contracting authorities, the annual program of
projects to be carried out in PPP contracts, to monitor its implementation, in collaboration
with the contracting authorities, and to produce an annual review of the progress of this
program, with useful recommendations for the improvement of its implementation and
contribute to the development of a PPP-friendly environment by taking the following
actions:

o

Proposing any reform or evolution of legislations and regulations or administrative
procedures relating to PPP;

Participating in the development of technical standards and specifications as well as
the quality management system applicable to PPPs, in line with the harmonization
process within the UEMOA;

Promoting the development of appropriate tools and funding structures for PPP
projects;

Defining and implementing the training and capacity-building strategies of national
PPP actors.
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e Developing specific expertise in the legal and financial structuring of PPP contracts
enabling:

o Identifying and controlling the legal, financial and budgetary risks for the relevant
contracting authorities, through its expertise in the various branches of law involved
in PPP contracts;

o Supporting the financing of projects that result in PPP contracts, through its expertise
in financing techniques, project financial modelling, engineering and knowledge of
national and international players involved in the financing of PPP contracts;

o Ensuring the identification and dissemination of good contractual practices.

As part of its support to the contracting authorities at the various stages of the
implementation of PPP contracts, the CNP-PPP provides advisory and expertise to the
contracting authorities:

e (Carrying out, on behalf of the contracting authorities, the preliminary legal and financial
pre-feasibility analysis of any project that could be developed in the form of PPPs;

e Assisting the contracting authorities at the PPP contracting stage to define the optimal
legal and financial structuring of PPP contract projects, the procurement procedures and
the tender documents and PPP contract projects;

e Participating directly in the procurement procedures, including during the negotiation
phase of contracts, until they are signed;

e Assisting the contracting authorities in the execution of PPP contracts, for instance in the
event of changes to PPP contracts, and in case of dispute resolution between the parties.

The CNP-PPP produces an annual activity report. This report includes the program of projects
to be carried out under the PPP model and the assessment of the progress of the ongoing
projects. In order to undertake such activity, the contracting authorities communicate to CNP-
PPP all preliminary and pre/tendering studies, the PPP contacts and the results of their periodic
monitoring of PPP contract execution. For this purpose, the CNP-PPP maintains a complete
database of all active PPPs in the country.

At present the CNP-PPP has a staff of around 20 experts in the field of law, finance and
procurement. Technical experts, such as engineers and planners, are not directly employed by
CNP-PPP, as these resources are made available by the Bureau National d’Etudes Techniques et
de Développement (BNETD), which is a large and highly specialized state-owned consulting and
engineering firm.

The CNP-PPP is also in charge of the management of a dedicated fund for PPP-related studies,
mostly relating to the procurement stage or strategic studies. Feasibility, technical and
procurement documents are instead paid by the funds for studies that are available at each
sector Minister or contracting authority.
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Investment attraction

Cote d’lIvoire has in place several initiatives to attract and stimulate national and international
investments. In 2012 an Investment Code was adopted introducing a set of incentives in order
to adapt the private investment regime providing incentives for investors. These incentives
include in particular tax exemptions, that can be of different amount and duration in time
depending on the area where the investment is located, with the aim to allocate higher benefits
to investments in remote areas.

The investment code also established the Centre de Promotion des Investissements en Cote
d’Ivoire (CEPICI) as the On-Stop-Shop for direct investment in Cote d'Ivoire, with the aim to
unify, coordinate and streamline all initiatives and actions of the government in the domain of
investment promotion and private sector development.

With reference to PPPs in particular, the CNP-PPP is also charged with promoting investment
opportunities, and to this purpose marketing initiatives such as roadshows are undertaken to
meet potential investors. One of these examples was the presentation held in Rome in 2018,
organized in partnership with the Italian Embassy. The CNP-PPP is also active in finding the
most appropriate funding solutions in support of PPP initiatives, and to this purpose, it may
support promoters in the relationship with lenders and international /multilateral institutions.

Also concerning financing, it is worth mentioning that so far Islamic Financing did not enter in
any PPP operation in Céte d’Ivoire.

5.2.3. Pre-tendering decision process

Screening for PPP suitability

Planning and programming. For all type of public projects, sectoral Ministries and their
departments have the responsibility for the initial identification of investment projects and their
inclusion in the annual Public Investment Program (PIP). These projects proposed for
implementation in each year are generally based on the list of the potential projects as defined
in the NDP, which is the main multi-annual investment program, not only covering the national
level but also the key regional and urban levels, and in particular investments in the
metropolitan area of Abidjan. In these early stages, multi-lateral agencies and local entities or
institutions may also be involved in the review of potential initiatives.

Once this early stage is completed, the procedure for the selection of major public investments
is quite clearly defined. In particular, the Direction de la Programmation des Investissements
Publics (DPIP) is responsible for organizing the dialogue between the technical Ministries and
the Ministry of Budget at the stage of investment programming. The DPIP is also in charge of the
analysis and programming of public investments, the organization of programming conferences,
the harmonization and coherence of project proposals. The DPIP is also responsible for the
quality review of project files and appreciating the maturity of projects to be included in the
Public Investment Program and to be budgeted.
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The selection of major projects (new or ongoing) among those submitted for inclusion to the
PIP is carried out by DPIP on the basis of multi-criteria analysis. The criteria to be considered
for project analytical purposes are communicated to project promoters at the beginning of the
programming process; however these are not officially published and there is no standard set
of criteria formally adopted. The criteria are different depending on the type of project, whether
it is a new initiative, an ongoing one, or a project at its final implementation phase.

Public investment projects in Céte d'Ivoire are generally subject of studies and evaluation. These
analyses are however not framed in a well-defined standard national methodology or directive
specifying the methods of preparation, validation and publication of their results. Projects to be
submitted to DPIP for evaluation before their inclusion in the PIP, are described in project sheets
that do not systematically present all the information necessary to assess their socio-economic
impact. Infrastructure development projects, especially if assumed to be co-financed by
international institutions, are usually subject to more elaborate preparation and socio-economic
analyses in order to assess their cost-benefit ratios and sometimes environmental impacts.
Limited availability of funds for preparatory studies was mentioned as a key constraint for a
more in-depth analysis of projects during the selection process (République de la Céte d'Ivoire,
2019).

Once reviewed on the basis of the above-mentioned multi-criteria analysis, projects are included
in the PIP. The PIP is the comprehensive reservoir of reviewed investment projects, from which
initiatives are selected to be included in the annual budget.

With specific regard to PPP projects, the PPP decree provides a summary and clear description
of the procedure for identifying projects that could be developed under the PPP model, but it
does not prescribe the specific criteria for selecting such projects. Generally, the suitability of
identified projects for a PPP initiative is evaluated by the promoter with the support of the CNP-
PPP, acting a strategic advisory body in this early stage of project identification.

Once identified as a potential PPP initiative, projects are included in the database of PPP
projects maintained by the CNP-PPP, which includes all active projects, and is used as a
management and control tool to support and monitor their implementation.

It shall be noted that unsolicited proposals are explicitly allowed by the PPP legislative
framework of Cote d’'Ivoire, provided that these proposals relate to a project that is not on the
list of PPP projects published by the CNP-PPP and for which they have not initiated or
announced a pre-qualification phase, a tender or a competitive dialogue.

As soon as they are received, unsolicited proposals must be accompanied by the corresponding
technical and financial preliminary information allowing the contracting authority to assess the
relevance of the proposal, prior to beginning the procurement phase.

A key element in the phase of project investment planning is the correct assessment of budget,
which should include medium-term forecasts for investment projects, based on the full cost,
integrating both capital and operating expenses.

Traditionally, at the project selection phase, the budget analysis did not cover in detail life-cycle

expenditure forecasts for public investment projects. However, the budget papers sent to

Parliament each year in support of the Finance Bill detail the forecasts for the total amount of
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capital expenditure on major investment projects, as well as operating expenditures for the next
fiscal year (République de la Cote d'Ivoire, 2019). This issue was also identified by international
agencies supporting the government, and in particular with reference to the assessment of
potential risks stemming from PPP initiatives. In fact, although direct fiscal risks (state-provided
subsidies) are generally rare in Cote d'Ivoire, contingent liabilities (particularly due to PPP
management or demand guarantees) can be very relevant, and until recently they were are not
assessed and were poorly tracked. Following advice by international agencies and institutions,
such as the IMF and the AfDB, projects started to be reviewed in terms of fiscal risks, adopting
the PFRAM methodology developed and recommended by the IMF (République de la Cote
d'lvoire, 2019).

Project preparation. Major projects are subject to economic analyses to assess their cost-
benefit or cost-effectiveness ratios, through feasibility or pre-feasibility analyses. Economic
studies and analyses are carried out by the National Bureau of Technical Studies and
Development (BNETD) or by other design offices at the request of sector Ministries. These
studies and/or the elements for economic appraisal of projects are not always made available
to the DPIP or CNP-PPP for the project review and selection, as in some cases the studies are
performed only at a later stage. The results of the economic analyses of major projects are
generally not made public.

Box 15 PPP under preparation: East-West Bus Rapid Transit (BRT) corridor between
Yopougon and Bingerville

This project concerns the construction and operation of a 20 km long east-west Bus Rapid Transit
(BRT) line in Abidjan, made up of two section: Adjamé - Yopougon (inclusive of the section where
the new 4th bridge already under construction); and Adjamé - Cocody.

The project is currently at the preparation stage, with support from the World Bank. According
to the Press Release N 2019/113/AFR, the WB Board of Executive Directors approved a USD 300
million loan to Cote d’'Ivoire for the implementation of a comprehensive project supporting urban
mobility in Abidjan and including the new BRT line as a key measure. In addition, AfDB and JICA
are also supporting the development of a trunk infrastructure on the East-West axis.

Policy and strategic planning. The implementation of a mass rapid transit system on the East-
West corridor was already foreseen in the Greater Abidjan Urban Master Plan (SDUGA), with
the aim to link the densest areas with business neighborhoods. Two major structuring axes were
identified in the SDUGA: a North-South corridor (where the Line 1 of the Metro is currently under
implementation by means of a PPP) and an East-West axes between Yopougon and Bingerville. A
PPP project was also included in the PND2016-2020 for the East/West Axis (Line 2 of the Abidjan
subway). However, taking into consideration budget constraints, the project of a metro line was
later abandoned, in favor of a more cost-efficient BRT system. A screening technical study
completed in January 2018 firstly assessed the feasibility of the BRT and gave start to a new wave
of more detailed studies.
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It shall be noted that the project is being defined with a systemic approach, looking at the entire
mobility system in the city, not only from an infrastructural standpoint, but also to the
institutional settings standpoint. At the current stage, the management and control
responsibilities of the BRT are intended to be eventually transferred to the newly established
Greater Abidjan Urban Mobility Authority (AMUGA). Capacity-building activities for its AMUGA
staff and technical support for the development of planning tools are also foreseen to this
purpose.

Project preparation. After the initial pre/feasibility study, several studies have been launched
for project preparation, including some looking at specific key risk areas for its successful
implementation:

o A first demand analysis was completed in early 2018, as part of the pre-feasibility
study. A second demand study (funded by the WB) was in charge of auditing the
previous results and updating the Greater Abidjan multimodal traffic model, which
is owned by the Ministry of Transport and managed by BNETD. An additional more
detailed demand analysis is also undertaken as part of the technical studies to define
the operational plan and the preliminary technical design (now also in preparation);

e An initial financial and economic assessment (Cost-Benefit Analysis) was also
conducted by the World Bank to ensure that the Project generates enough economic
benefits to offset its investment. The analysis is built on top of the traffic studies, which
provide patronage and estimate of users benefits stemming from the new system;

e As part of the project assessment, the WB also conducted a full risk analysis and
mitigation measure identification. A risk matrix was used to this purpose, which
discussed risks related to the country level, the implementation entity level and the
project level. A system of monitoring and control, inclusive of external auditing, is
defined for the successful management of risks.

Screening for PPP suitability. As mentioned above, a preliminary financial and economic
analysis of the project was already conducted, and this also included a Value-for-Money
assessment of the project. In addition, a specific study was launched, with support form the
World Bank, aiming at confirming the project suitability for PPP, defining its financial structure
and outlining the main legal, regulatory, financial, technical and cost and risk sharing aspects of
that preferred model. The study will also support the definition of transaction advisory services
enabling the selection of the operator(s) in charge of the construction of infrastructure and BRT
associated facilities and the rolling stock. Possible options that will be analyzed in the course of
the study, comprise a PPP that includes both infrastructure and rolling stock, or public funding of
all or part of the infrastructure.

Based on the available information, the project is an example of good and comprehensive
project preparation, taking into account the risk dimension since the early project conception
stage. Also, strategic and systemic issues are also considered, covering not only the project in
isolation, but as part of the wider urban transport system.

Sources: Author’s interviews, World Bank (2019).
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Concerning specifically the transport sector, traffic and demand studies are also generally
performed by BNETD to evaluate the potential demand and (if applicable) revenue. Currently,
there is no national transport model in Céte d’Ivoire. Hence, freight and extra-urban passenger
transport studies undertaken by BNETD rely mostly on direct data collection and processing.
Traffic and passenger counts, O/D surveys and stated preferences are generally used as data
collection methods.

A formal and comprehensive approach is instead adopted for transport and traffic analysis in
the city of Abidjan, where a full four-stage transport model for passenger traffic was developed
by the Japan International Cooperation Agency (JICA) for the development of the city transport
masterplan (Schéma directeur d'urbanisme du grand Abidjan - STUGA). The model was then
transferred to the Ministry of Transport, and it is used and updated regularly since then. The
model can be distributed to private companies in charge of studies concerning investment in
Abidjan or can be used directly by BNETD that has developed internal capabilities in transport
modelling, also by means of dedicated training with the software provider.

Public consultations. According to the regulations in Cote d’Ivoire, the main decisions and acts
concerning public procurement are subject to publicity measures. The Public Procurement
Code prescribes the publication of all the projects in the national bulletin of public works and/or
in international newspapers. Also, according to the PPP Decree, the contracting authority has to
publish the PPP contract award notice specifying the name of the contractor and a synthesis of
the contractual provisions.

On the other side, no procedure for public participation in the decision-making process is
currently foreseen in Cote d’Ivoire. On the other side, it is a quite common practice that for
initiatives co-financed by international organization public consultations are undertaken. This
is the case for instance of projects receiving assistance by the World Bank, as the Bank has
specific guidelines for public participation. No specific rules for PPP projects are foreseen.

Special arrangements for PPPs

In Cote d’Ivoire, the in-depth appraisal of a PPP project generally takes place after the project
has been clearly identified and screened for PPP suitability. However, in the pre-tendering
phase, in-depth economic and financial analysis of projects is performed, with a specific focus
on the financial viability of the project. At this stage, also Value-for-Money analysis is performed,
and public sector comparator is used to confirm the project suitability for PPPs. Such PPP-
specific evaluations are based on guidelines and methods internally defined by the CNP-PPP and
are not published. A PPP risk management toolkit has been recently developed by the CNP-
PPP with the support of external specialized consulting firms. Existing guidelines for PPP
analyses in support of decision-making process have been also improved.
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5.2.4. Procurement and contracting
Procurement strategies

Selection of the preferred operator: pre-identified PPP initiatives. Once a project is
identified as a potential PPP initiative, and therefore included in the portfolio of projects
included in the list maintained by the CNP-PPP, the contracting authorities choose the method
of contracting PPP and develop consultation documents and draft contracts, with the support of
the CNP -PPP.

The choice of the PPP contracting procedure, consultation documents and draft contracts, as
well as their evolution during these procedures, are subject to the prior notice of the CNP-PPP.

As also prescribed in the PPP decree, competitive tender is the preferred method of awarding
PPP contracts. The competitive tender can be open or restricted, in one or two stages, and may
consist of an international tender or a national tender:

e Inthe open tendering process, any interested company can apply. A pre-selection phase
may be used in which no dialogue can take place with the candidates, except for
clarification. At least three candidates must be screened at this stage of the procedure;

e The contracting authority may choose the restricted tendering procedure in case the
fulfilment of the contractor’s obligations needs highly specialized skills that few
candidates can meet or requires highly specialized technologies. The number of candidates
consulted in the restricted tendering process is between three and five. The use of the
restricted tendering procedure must be motivated and subject to the approval of the
Ministry responsible for the state budget, which should also request the advice of the CNP-
PPP.

Both the open and restricted tendering process can be done in one or two stages. The two
stages approach foresees a first step aimed at restricting the number of candidates based on
their technical proposal. This is followed by a second stage when preferred candidates are
requested to submit a revised technical proposal together with their financial offer.

Once the preferred operator is selected, a final negotiation phase is then required for reaching
an agreement on the contractual terms of the PPP.

In all instances, for initiating the tendering process, all preliminary studies have to be completed
in order to provide the needed basis for tendering. Such studies are paid from the budget of the
contracting authority and/or the responsible Ministry and can be undertaken by the public
technical offices (BNETD) or by external consultants. The lack of funds allocated to preparatory
studies is, therefore, a potential constraint for launching a PPP initiative and presumably
explains why unsolicited proposals are allowed - as in this case studies are performed by the
project promoter. PPP contracts may be also assigned using a competitive dialogue or a direct
negotiation procedure. The use of any of these procurement options is exceptional and needs to
be justified by the contracting authority and authorized by the Minister responsible for the
Budget, after the advice of CNP-PPP.

The recourse to a direct negotiation procedure is allowed in very specific cases that are defined
in the PPP decree, such as cases of extreme urgency, or in the sectors of defense or national
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security, or in case of unsuccessful tenders. Direct negotiation with a specific operator is also
allowed in case only specific operators are able to provide the requested goods/works/services.
Also, any direct negotiation procedure is implemented in accordance with a framework defined
in a negotiation guiding document developed by the contracting authority and subject to prior
approval by CNP-PPP.

Selection of the preferred operator: unsolicited proposals. A specific procurement
procedure is defined in the PPP legislative framework in case of unsolicited proposals. In
principle, the procurement process for unsolicited proposals is also based on a competitive
tender. In such case, the preliminary studies prepared and submitted by the proponent shall
provide the basis for the competitive tender: in any case, the contracting authorities are required
by law to take the necessary steps to reconcile equal treatment of bidders with respect for
intellectual property rights and industrial secrecy of operator behind the unsolicited proposal.

As an exceptional measure, the awarding of the PPP contract based on an unsolicited proposal
may give rise to a direct negotiation procedure authorized in advance by the Minister
responsible for the state budget, and subject to advice of CNP-PPP. In case a private entity
expresses interest in submitting an unsolicited proposal, the first step of the procurement
process is the signature of a Memorandum of Understanding between the procuring authority
and the private entity to define the legal obligations of both parties (including intellectual
property rights and the timing for the preparation of the proposal). The CNP-PPP can assist the
contracting authority to define the MoU. Once the MoU is signed, the project promoter can
prepare its technical and economic proposal, inclusive of preliminary studies. Once received, the
proposal must be evaluated and approved not only by the contracting authority but also by the
CNP-PPP and the Ministry of Budget. Technical, legal and financial consultants may be appointed
by the contracting authority to review the submitted proposal. Only upon receiving these
approvals, the contracting authority can then enter the negotiation phase with the project
promoter to define the PPP agreement.

Contract negotiation and signature. Once the preferred contractor is selected by a
competitive tender or in case of direct negotiation, a commission is set up to finalize the PPP
agreement. In this phase, the commission is generally composed of members appointed by the
contracting authority, the Ministry of Finance, the Ministry of Budget and the CNP-PPP.

Once the contract is agreed, it is submitted for approval to the CNP-PPP, and then it is finally
signed by the contracting authority and the selected operator. In order to enter into force, the
PPP contracts between the state and contracting authorities other than local authorities need to
be approved by decree in the Council of Ministers (which includes the Minister of Budget for
assessing budgetary implications of the contract). The PPP contracts signed by local authorities
are countersigned by their guardianship and then approved by the Minister responsible for the
state budget. The CNP-PPP, at the end of these formalities, ensures the publication of a notice of
award of the PPP contract providing the details of the contractor and a summary of the contract
main clauses.
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PPP contractual arrangements

Ivorian law recognizes two broad categories of contracts for the financing, construction,
operation, servicing and maintenance of infrastructure and public assets3°. Both these
contractual forms allow a contracting authority to assign to the private entity the responsibility
to operate an asset for the specific purpose of providing a public service. The main difference of
the two categories relate to the type of remuneration: in the first category (partnership
agreements), a private sector entity is paid a fee by the public part for building/renovating and
operating an infrastructure; in the second category (concession agreements), the contract
holder generates revenue through the commercial operation of a project (in particular the fees
paid by users). In the case of public funding partnership agreement, the remuneration of the
contractor needs to be linked to performance objectives assigned to it.

As such, the public authority has to determine the exact nature of the contract that is agreed,
taking into account the services to be performed and the payment conditions of the private
entity. In both concession and partnership agreements, the public authority can assign the
design, build and operation of a project to a private entity (i.e. Build-Operate-Transfer or Build-
Operate-Own-Transfer agreements, which are by far the most common type of partnership in
use in Cote d’'Ivoire). However, the public authority may also decide to assign only the rights to
the management of a public project that has already been built (i.e. Transfer of Operation Rights
contracts).

The responsibilities and obligations of each party of a PPP are precisely defined in each specific
contractual agreement. However, a typical allocation of risks in BOT transport infrastructure
projects in Cote d’Ivoire is summarized in the Table below.

Table 28: Indicative risk matrix in transport PPPs in Cote d’Ivoire (by risk category)

Risk type Risk category Usual allocation of risks (public/private/shared)

Context- Political and In general terms, the public party in Cote d'Ivoire bears responsibility

related legal risks for political events outside the control of the private partner, for changes

risks in the regulatory and legislative system and guarantees the grantor
exclusivity to operate the infrastructure and/or services scope of the PPP
contract.

Macroeconomic | Macroeconomic risks are shared. Inflation risks during construction are

risks typically borne by the private partner, while inflation risks during the
concession term are typically primarily borne by the public authority.
Currency risks are allocated based on the currency used in the contract
but are also partially mitigated by the inclusion in the larger UEMOA
monetary area, which is linked with a fixed exchange rate to the EURO.

39 A third catefory of contracts exists for the delgation of public services, therore not relevant for the transpor
infastructure sector.
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Risk type

Project
risks

Source: Authors.

Risk category

Financial credit
risks

Design,
construction and
operation risks

Financial
sustainability
risks

Other risks
(force majeure
and early
termination)

Usual allocation of risks (public/private/shared)

Financial credit risks are retained by the private sector, who is also
responsible for defining the project financing structure of the PPP
initiative and for timely reaching the financial close. Delays in reaching
the financial close and commercial close may result in early termination
of the contract unless these are attributable to the public sector.

Design, construction and operation risks are generally borne by the
private sector. The public part may in some cases retain part of the
risks of the construction phase, when this may be needed to ensure the
bankability of the projects. This may be the case for instance in urban
mass transit, where given the high capital investment it is more
convenient that the infrastructure costs and related risks are borne by
the public sector, and then the infrastructure is transferred to the private
party for operation. Other exceptions are represented by the risk of
damage to the environment, which are generally shared by the private
and the public sectors. Second, land purchase and site risks are generally
borne by the public sector, which is best-placed to select and acquire
land.

Financial sustainability risks are generally borne by the private sector.
This is the general rule for most sectors (and in particular for brownfield
projects) where revenue are predictable with a sufficient degree of
reliability; in case of projects where revenue streams are not easily
predictable (i.e. road greenfield projects), in the past the state has
provided financial guarantees, sharing the risk with the private partner.
Service Delivery Requirements (SDR) are also generally included in BOT
with clearly defined penalties.

Force majeure and early termination risks are shared. The ability of the
private partner to bear force majeure risk is limited, and the public
sector typically bears the risk after a certain period of time or level of
cost.

According to the legal provisions, any PPP contract must contain, at a minimum, clauses

concerning:

e The object, the perimeter of the activities contracted and their description;

e The terms of the provision of services and, if necessary, the extent of the exclusivity of the
rights conferred by the contract;

e The legal regime of property and the terms of state occupation, including on the actual
rights conferred, if any, to the operator, in accordance with applicable legislation;

e The rights and obligations of the parties, including confidential information;

e The duration of the contract, the terms of its extension, as well as the rights and obligations
of the parties when it expires;
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e The performance targets assigned to the operator, if any;

e The terms of the contract modification;

e The terms and consequences of sharing and transferring risks between the parties;
e The guarantees and insurance policies in charge of the contractor;

e Thetermsunder which the contracting authority monitor and control that the investments
were made in accordance with the requirements of the contract;

e The designation of the body or bodies in charge of monitoring the performance of the
contract and if necessary, its economic and financial regulation;

e The definition of force majeure, unpredictability, unforeseen technical consequences and
their consequences, including financial consequences;

e The sanctions and penalties for breach of contractual obligations;
e The terms and consequences of the termination, anticipated or not, of the contract;

e The conditions of continuity of service in the event of operator failure, particularly when
termination is pronounced;

e The terms of the contracting authority's control of a sale of the contract and the evolution
of the operator's shareholding;

e The rules governing the management of the project's assets, the costs and financial flows
it generates, their distribution between the parties to the contract and their allocation to
the implementation of the project;

e The applicable law and dispute prevention and settlement procedures and the conditions
under which arbitration or other alternative dispute resolution methods may be used, if
necessary.

Performance metrics

PPPs have a defining feature in their focus on outputs (i.e. service delivery) rather than inputs
(e.g. technical requirements). In this respect, the PPP decree requires that, in addition to the
contractual obligations, a PPP agreement contract specifies the performance targets assigned to
the operator, if any. The definition of such performance objectives is mandatory in all the PPPs
falling in the category of partnership agreements, in which the remuneration of the contractor
is based on fees paid by the contracting authority.

However, no specific provisions are included in the legislation concerning the definition of such
performance targets, which is therefore let to the decision of the contracting authority and the
outcomes of the negation phase.

The legislation prescribes that the contracting authority - supported by the CNP-PPP - shall
monitor and audit the private operator’s execution of his contractual obligations. Provisions
on the financial, technical, and administrative supervision of the project, as well as the
requirements for the report relating to monitoring activities need to be specified in the
contractual agreement.
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Remuneration

As mentioned earlier, the main difference of the two categories relate to the type of
remuneration: in the first category (public service delegation and concession agreements) the
contract holder generates revenue through the commercial operation of a project (in particular
the fees paid by users); in the second category (partnership agreements or self-governance
contracts), a private sector entity is paid rents by the public part for building or renovating and
operating an infrastructure. In the case of a partnership agreement, the remuneration of the
contractor may also be linked to performance objectives assigned to it.

Revenue or demand guarantees have been used occasionally in Cote d’Ivoire, and their use is
considered an exception, especially given the negative experience with the 3rd bridge in Abidjan.
A more common approach to improve the financial profitability of a project is the revision of the
perimeter of activities allocated to the private party: in such approach, part of the investment is
implemented by the public authorities, this ensuring adequate financial profitability of the
residual investment under the responsibility of the private party. Such approach has been used
in the port sector (being the infrastructure developed by the port authority and the
superstructure provided by the terminal concessionaire) and in the public transport sector (for
instance a similar scheme is being considered for the BRT line in Abidjan). In other cases, public
authorities can retain the cost for land purchase and basic infrastructure provision, also with
the aim of improving the financial viability of the PPP initiative.

Finally, revenue-sharing mechanisms are also in use in Céte d’Ivoire in case of projects with
sufficiently high and quite predictable expected revenues. This is generally included in contracts
as a pre/defined percentage of revenue that is returned by the private operator to the
contracting authority.

5.2.5. Construction and asset delivery

Management of risks during design and construction phases

Once the contract is signed, its implementation is monitored according to the provisions set in
the agreement itself. This is generally achieved establishing a Project Management Unit (or
committee), in charge of managing and monitoring the PPP from the contracting authority’s
perspective. In addition, a technical body (such as BNETD) is appointed to control that
construction follows the agreed technical requirements and specifications. Reporting
obligations of the private party are also set in the agreement, but ad hoc reporting can be
requested by the committee. As a minimum, the operator produces an annual report including
accounts tracing all transactions relating to the execution of the PPP contract and an analysis of
the quality of the works or services.

In what concerns specifically the construction phase, the monitoring system focuses essentially
on the physical and financial progress of the project, including estimates of ongoing work, and
periodic project follow-up reports are produced. Projects are generally also subject of periodic
review by the institutions involved in their co-financing.
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In terms of reporting, the management units prepare implementation reports to show the
achievements already made, those in progress and those to come. In addition, the annual report
monitoring the implementation of the National Development Plan provides an analysis of the
performance of the implementation of "major projects”.

One of the issues identified in the common practice of this phase of project life/cycle in Cote d-
Ivoire is represented by the lack of formal procedures and rules for monitoring the
implementation of projects. Annual reports were commented to be provided later (République
de Coéte d’Ivoire, 2019). However, initiatives are being implemented by the national authorities
to tackle this weakness: in particular, the ongoing strengthening of the National Programming
and Monitoring and Evaluation System (SYNAPSE) will eventually enable Céte d'Ivoire to make
an information system available and accessible to all stakeholders and, beyond that, to make this
information accessible to the Ministry of Economy and Finance in charge of planning and
development, that is also responsible of monitoring the implementation of the NDP (République
de Cote d’'Ivoire, 2019).

In addition, it shall be noted that at present contract monitoring is not undertaken in the
perspective of risk management. However, the toolkit for PPP risk management recently
developed by the CNP-PPP also covers this phase, and its gradual implementation is currently
ongoing.

Finally, also concerning the construction phase, it shall be noted that Ivorian legislation does not
provide for a specific acceptance procedure once the construction works of infrastructure are
completed. In practice, the procedure of acceptance is defined by the parties in the contractual
provisions. Following a relatively common approach, acceptance procedure is generally divided
into two phases. Firstly, once the construction works are completed, a “temporary acceptance”
phase takes place. During this phase, the public authority controls the compliance of the works
with the laws and the contractual and technical specifications. After this period, the private party
can be asked to undertake complementary works. Once this phase is concluded, a “definitive
acceptance” phase can take place.

Box 16 PPP under construction: widening and deepening the Vridi canal and building the
2nd Container Terminal of the Port of Abidjan

This major project in the Port of Abidjan aims to build a second container terminal, with a
capacity of 1.5 million TEU per year, hence doubling the capacity of the Port of Abidjan, for a
total investment of CFA 931,000 million (or EUR 1,419 million). The main activities include the
widening (from 120 to 250m) and deepening (from 12 m to 20m) of the entry of the canal,
building 1,150 ml of quayside (with a water depth of - 18 ), backfilling around 37.5 ha of land,
developing the quayside surface and finally equipping the terminal with modern cargo handling
equipment.

The contracting authority is the Autonomous Port of Abidjan (PAA), which is an entity under the
responsibility of the Ministry of Transport.

According to the PPP agreements, the activities transferred to the private party include financing
and equipping the superstructures and operating the terminal (under a DBFO scheme), while the

110



Risk Management in Transport PPP Projects
In the Islamic Countries

COMCEC

public party is in charge of the infrastructural works (in particular widening of the Vridi canal,
then building the wharves and backfilling). Therefore, the state has retained a large part of the
design and construction risks of the project, and in this respect this PPP is a rather atypical
project, combining of a preliminary large public investment which then triggers the investment
private party to complete the functionality of the terminal and start the commercial activities.

Project preparation and procurement. The tender for the PPP of the second container terminal
was launched on June 2012, based on the documentation developed by the contracting
authorities, which also included technical and financial feasibility studies. The tendering process
was in two stages with preselection of the qualitied companies based on technical and economical
capacity. The award of the contract was based on the economically most advantageous offer,
including a mix of technical and financial criteria. In the procurement process, the public
authority was supported by international legal and financial consultants. Three of the submitted
offers (all from major international players in the logistics and maritime sector) qualified to the
final selection and the contract was finally awarded in March 2013 to a consortium including
Bolloré Transport & Logistics (BTL), APM Terminal (a subsidiary of Maersk) and Bouygues. It is
worth mentioning that BTL is also concessionaire of the first container terminal in the Port of
Abidjan.

Contract negotiation and financing. Contract negotiations took around 6 months and were
concluded with the signature of the PPP Concession agreement on the 19t of December 2013.
According to the available information, the contractor shall invest up to EUR 450 million over the
concession period, which is covered by a mix of equity and corporate commercial financing. Once
the PPP contract was signed, the financing of the public infrastructural works (in particular
widening of the Vridi canal, then building the wharves and backfilling - that are under the
responsibility of the Porth Authority) was arranged one year later, at the end of 2014: a state loan
from the Export-Import Bank of China (Eximbank) is covering 85% of the investment, the
remaining part being financed by the Port Authority by own resources.

Concerning the financial rules set in the concession agreement, the contractor is entitled to the
right to be remunerated by its clients for the use of the terminal facilities, and in turn pays to the
Conceding Authority a fix annual fee (EUR 22 million, related to the area included in the
concession) and a share of the variable revenue from shippers. Additional financial obligation
for the contractor is the payment of an initial one-off fee to the conceding authority (EUR 122
million) and the pre-defined target of a minimum traffic volume at the opening year.

As a conclusion of the procurement process, it is worth mentioning that the concession agreement
was finally approved by the presidential decree n 22/2014, dated 22 January 2014; the decree,
inclusive of the entire concession agreement and its annexes, was then published on the
National Bulletin.

Construction phase. According to the original time plan, the opening of the new terminal
container was scheduled in 2018. However, following the arrangement of the state loan with
Eximbank, and the subsequent award of the construction works of the channel and the berth
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infrastructure to the China Harbor Engineering Company (CHEC), the time plan was extended
to 2021, with the completion of all infrastructure works by the Port Authority planned for 2020,
leaving one year for the works for the superstructure by the contractor.

In the construction phase, no major issues have been reported. The works for the widening and
deepening of the channel were completed in early 2019, in line with the revised time plan;
currently the civil works for the preparation of the terminal are ongoing, while the works for the
equipment of the terminal (assigned to the private party) have not yet started. On the side of the
state, the Port of Abidjan is in charge of the monitoring and supervision of the construction works,
and has in place a number of measures for a proper management of the construction risks,
such as:
e Audit are performed periodically, with minimum annual frequency, or more frequently
if needed; audits are performed directly by the Port Authority, that has the technical and
managerial skills required for controlling works in the domain of port infrastructure;

e Arisk matrix was developed to allow the identification of possible sources of risks, and
this is still in use to manage risks in the construction phase;

e Annual reports concerning the progress of works are delivered to the Ministry of
Transport, and ministry of budget is also involved to control expenditures.

Finally, although not required by the Ivorian Regulation, both the port and the terminal operator
are certified for quality and environment (ISO 9001 and ISO 14000).

Overall, the PPP for the second terminal container in the Port of Abidjan is so far considered
successful, as the overall project allowed to mobilize more than 1.4 billion euros in order to
increase container handling capacity at the Port and to remove the bottleneck due to the
insufficient depth and width of the Vridi channel. Also, once started, works have been so far
implemented according to the agreed time plan and the first phase of the project has been
successfully completed.

On the other side, some weaknesses can also be identified in this initiative. First of all, the overall
project will be completed only in 2021, that is 9 years after the launch of the tender in 2012. This
means that overall there is a delay of at least 3 years compared to the original time schedule
(opening was foreseen in 2018). The main reasons of this delay were the difficulties in the
financial arrangements for the infrastructure works under the responsibility of the Port
Authority, which were finalized in 2015. Transferring this risk to the private party might have
resulted in earlier completion of the project; however, the huge total investment was presumably
too large for the private market, hence the adopted solution had the merit to improve the viability
of the initiative.

At another level, a concern of this operation is that reinforced the almost total monopoly
position of Bolloré Transports & Logistics (BTL) in logistics in the port of Abidjan as well as in
its hinterland connections. In fact, BTL enjoys a dominant position not only at the port (BTL is in
charge of both concessions for the two container terminals in the Port of Abidjan) but also in
railway (Sitarail) and trucking or logistics service provider industry (World Bank, 2014).

Sources: Author’s interviews, Port Autonome d’Abidjan (2018), World Bank (2014).
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5.2.6. Operation

Management of risks during the operation phase

Operational risks are typically transferred to the private party. Nevertheless, when signing a
PPP contract, the state bears some risks of regulatory nature linked to its obligation to
guarantee to the private operator a stable tax, customs and financial regime for the duration of
the PPP contract. Also, the state has an obligation to supervise the provision of the services and
ensure service continuity. Finally, in terms of risks, it shall be noted that in many instances, the
state could also be forced to continue the project in the event of a failure of a private operator,
given the economic and social importance of the public service provided.

In addition, during the operational phase, the state has the obligation to ensure the proper
execution of the PPP contract and the implementation of the means necessary to fulfil all its
obligations by the private entity. This monitoring duty is particularly relevant for PPPs, as
remuneration is in many cases linked to performance, and this has to be monitored and
measured by means of appropriate KPIs.

As in the construction phase, in Coéte d’Ivoire, a Project Management Unit (or committee) is
generally in charge of managing and monitoring the PPP from the contracting authority’s
perspective. The composition and responsibility of this committee are defined in the contractual
arrangements. Reporting obligations by the private operator also need to be defined in the PPP
agreement including at least an annual reporting duty, which shall cover both the execution of
the PPP contract and the analysis of the quality of the works or services provided. These
minimum reporting obligations are also needed to inform the national monitoring process of
PPP initiatives at the governmental level, which is assigned to the CNP-PPP and the Ministry of
Budget. Audit by external entities can also be requested by the contracting authority if needed.

Management of risks in the operational phase is relevant not only to ensure the proper
management of individual PPP schemes but also to evaluate potential systemic risks at the
sectoral and national level. Until recently this was considered as a weakness in the performance
of the administration of Cote d’Ivoire (République de Cote d’Ivoire, 2019). Recently, as discussed
previously with reference to the project preparation phase, the public authorities have invested
in additional tools and resources to improve the PPP initiatives in the implementation of
monitoring and risk assessment tools that are being gradually applied also to monitor project
performance and manage risks in the operational phase. This is the case for the risk
management toolkit recently adopted by the CNP-PPP and the PFRAM tool for monitoring fiscal
risks adopted by the Ministry of Budget. The establishment in the CNP-PPP since 2012 of a
comprehensive database of PPP initiatives is a pre-requisite of this new planned
improvement, and it is now considered fully achieved in Cote d’Ivoire.
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Box 17 PPP in operation: the HKB Bridge

The 3rd Abidjan Bridge (now officially named after the former Ivorian President Henri Konan
Bédié), connecting the municipalities of Cocody and Marcory, is one of the flagship PPP initiatives
in Cote d’'Ivoire. The project includes a 1.5 km long bridge, a new 6.7 km road segment including
a major interchange, two stretches of motorway and a 21-lane toll plaza. The main objective of
the bridge was to reduce congestion on the two pre-existing bridges crossing the lagoon, the
Houphouét-Boigny Bridge (built in the 1950s) and the Charles de Gaulle Bridge (1960s).

Project preparation and procurement. The project of the third bridge has a quite long history,
as it was part of Abidjan urban development plans since the Badani Masterplan completed in
1952, when the city population was less than 100 thousand inhabitants, compared to over 4.7
million for the metropolitan area according to the 2014 census.

However, only in the 1990s the activities aiming at turning the project into reality began. In 1996,
a competitive bidding process was held to select the company in charge of building the third
bridge, on the basis of a BOT PPP scheme. The Bouygues Group was selected as the preferred
bidder, and a special purpose company (SOCOPRIM) was set up to construct and operate the
bridge. Because of the grant provided to support the financial viability of the project, the
government of Cote d’Ivoire has around 19% share of SOCOPRIM with two board seats.

It is also worth mentioning that the initiative of establishing a Public-Private Partnership in the
road sector was at the time pioneering in Cote d’Ivoire, to the extent that the government had to
set up for this purpose a new regulatory framework allowing private road concessions.

Contract negotiation and construction phase. The negotiating phase took a relatively short
time and was considered balanced for all sides, also because the project was backed by high
political support, on the ground that it was considered crucial to solving the main traffic
bottleneck in the city of Abidjan. The detailed studies and design, as well as the technical approval
process, were concluded in 1999 and works were ready to start in the same year, but the project
halted due to the instabilities that lasted for a decade.

The duration of the concession was set to a 30-year operation period, after which the bridge shall
be returned to government (BOT). Under a classical DBFO scheme, SOCOPRIM is in charge of
design, build, financing, management (especially tolling) and maintenance.

The construction effectively began in 2011 and was completed with no major issues three years
later, with the opening of the bridge in December 2014. On the side of the contracting authority,
BNETD was in charge of compliance verification, approval of the detailed design as well as
monitoring and compliance control of the work execution with respect to the approved project.

In consideration of the high investment cost (over 200 billion CFA), the project financial viability
was endured thanks to a combination of grants (28% of the investment cost) and state
guarantees. Given the tariffs sets at the tender stage, the government guarantees a minimum
traffic volume on the bridge, which it has to compensate in case of underperformance. A profit-
sharing mechanism is also foreseen in the contract arrangement in the event of an
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outperformance (for instance, the government gets 25% of the dividends if the internal rate of
return (IRR) is between 15 and 25%, and 50% if the IRR exceeds 25%).

Financing was provided by a mix of commercial and institutional banks, such as the Africa Finance
Corporation and the African Development Bank. The World Bank’s Multilateral Investment
Guarantee Agency (MIGA) provided insurance coverage for equity investments and loans for a
period of 15 years against the risks of transfer restriction, expropriation, war and civil
disturbance, and breach of contract.

Community engagement followed the World Bank guidelines, with a special emphasis on the
management of the expropriations. The government was responsible for compensating and
resettling nearly 2,500 people displaced by the bridge’s construction. To ensure public
acceptance, resources were spent in communication to promote the project and the rationale
underpinning the application of tolls, which were the first introduced in the country.

Operational phase. Notwithstanding the communication efforts, tolling resulted an issue in
terms of public acceptance. When the bridge opened, the government requested a toll-free period,
raising the possibility of public acceptance issues at its conclusion, as happened in the Lekki
project in Lagos, Nigeria (See Box 9 in Chapter 4). Due to public opposition, tolls were not
published until ten months after the opening, and, in the end, the government unilaterally decided
to apply prices significantly lower than those set in the contract arrangements.

Under the operational standpoint, traffic volumes in 2016 reached around 76% of the target of
around 100 thousand vehicles per day in both directions. Since then, traffic volumes have grown
substantially and are now reported to have reached the ex-ante forecasted levels, although no
official reports are available. In terms of socio-economic benefits to users, travel times have
improved significantly between Riviera and Marcory (from more than one hour to 15 minutes
during peak period), and traffic congestion has also been reduced on the alternative routes via
the pre-existing bridges. Environmental benefits stemming from reduced emission due to higher
traffic speed and reduced travel distances are also considered substantial.

The ex-post socioeconomic assessment conducted by the University of Chicago (NORC, 2018),
based on comparison of data collected for this purpose ex-ante (2014) and ex-post (2018),
confirm that the opening of the HKB Bridge led to additional trips (around 80%), significant time
savings (63,380 hours of driving time daily), and reductions in fuel consumption (-10% on the
core network, corresponding to 5.5 million liters of fuel daily) and emissions (also by -10%).

Also, no management, operational or maintenance issues have emerged, and the quality and
performance of the infrastructure are considered fully in line with the expectations. In this sense,
the private party is proving to be able to manage the technical risks that were transferred by the
state.

On the other hand, the financial performance of the project is not satisfactory, and it is the main
critical issue from the perspective of the public party. In fact, despite traffic levels having reached
the expected levels, the decision to apply lower than agreed toll rates legitimate the private party

115



Risk Management in Transport PPP Projects
In the Islamic Countries

COMCEC

to be compensated by the government in accordance with the demand guarantees set in the
concession agreement.

Overall, the HKB bridge project is considered as satisfactory, due to the significant socioeconomic
and environmental benefit generated for the residents in Abidjan. Also, the project had and still
has a very positive signaling effect, not only because it shows that, after a decade of disorder,
public institutions were able to be trusted as a credible and stable partner by international
investors, but also because, despite the difficulties, the authorities did not question the right of
the private party to be compensated according to the contractual arrangements. On the other
side, the fiscal risks due to the demand guarantees were certainly overlooked in the project
preparation phase, and under this standpoint, the project is considered critical from the public
party standpoint.

Given its pioneering nature, the project has also contributed significantly to the development of
PPP initiatives in the transport sector, and several lessons were learned by the public institutions
leading to an improvement of the capabilities and practice in PPP management:

e The project made public authorities aware of the fiscal risks stemming from PPP
initiatives, and now, also with the support of multilateral institutions such as the IMF, more
appropriate procedures are in place for identifying and managing these risks (such as
PFRAM and the CNP-PPP risk management toolkit);

e Risksassociated with demand guarantees are now well perceived, and different financing
structures are now being preferred in case direct user revenues do not provide a sufficient
guarantee to private parties to pay back their investment. For instance, part of the
construction cost in such cases can be borne directly by the public party, leaving to the PPP
private party only a share of investment that can be compensated by the revenue net of
operational, maintenance and reinvestment costs;

e Finally, in terms of project preparation, the government has since then improved
technical capabilities with regard of demand and revenue forecasting for transport
projects, thanks to the development of the Greater Abidjan Multimodal Transport Model,
now available to BNETD.

Sources: Author’s interviews, NORC (2018), Boston Consulting Group (2017), World Bank (2015).

Bonus/malus schemes and compensation measures

Bonus/malus schemes are allowed by the PPP legislation. Nevertheless, bonus schemes related
to performances above expectations are not common practice in Cote d’Ivoire. Instead, for
performances below expectations, clauses on the applicability of penalties are generally
included in the PPP contract.

Contract renegotiations

In accordance with the principle of the economic and financial balance of PPP schemes, contract
renegotiations during the execution phase are allowed in case of economic disruption or
imbalance. To this purpose, each PPP contract provides for the circumstances under which the
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contract may be amended, as well as the procedures to be followed if necessary. By law, PPP
contract amendments may concern the scope of the operator's business or contractual
obligations, the financial conditions and the duration of the PPP contract.

Extensions of the contract duration can be granted only on the grounds of specific reasons, such
as public interest, late completion or interruption of services due to unforeseen events, or for
carrying out new works not included in the initial contract (upon request of the contracting
authority). The duration of the extension shall be limited to the time necessary for restoring the
financial balance of the PPP contract and preserve the continuity of the services provided.

Contract renegotiations are performed by the contracting authority with the support of CNP-
PPP and are subject to the same approval process of the original contract.

5.2.7. End of contract
Contract return

According to PPP legislation at the end of the concession period, the infrastructure shall be
returned to the procuring authority in optimal conditions under both the infrastructural and
functional standpoints. Concession periods may vary according to the financial performance of
the project. The maximum duration of PPP contracts is not explicitly set by law.

In Céte d’'Ivoire, no specific problems were mentioned with reference to the contract return
phase in the transport sector PPPs. However, it shall be noted that there are limited cases of BOT
initiatives that reached the end of the concession period, given that projects in the transport
sector are relatively recent.

Contract termination is regulated in the legislative framework. Furthermore, the parties have
the right to terminate the PPP contract by mutual agreement. The contracting parties shall
provide for indemnification provisions.

Box 18 Long Term Partnerships: SITARAIL

The international railway Abidjan - Ouagadougou (Céte d’Ivoire/Burkina Faso) is a single-track
not-electrified line, with narrow gauge (1 m), primarily used for freight traffic to/from the Port
of Abidjan. The rail concession to the private operator Sitarail is a long-lasting operation that was
initiated back in 1995. At that time, this was the first case of PPP in the rail sector in Sub-Saharan
Africa, as before the only examples of private involvement in rail were cases of railways built and
operated by private companies for their exclusive purposes - usually linked to mineral extraction
activities. The first concession period was set to 35 years, but the rail operations were effectively
stopped in the first decade of 2000s due to instabilities. A revised concession was agreed and
signed in 2017 for the rehabilitation and operation the Abidjan-Ouagadougou-Kaya railway line
(Rehabilitate - Operate — Transfer type of PPP scheme), extending the concession time for
another 30-years period. The two schemes are illustrated below.
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First concession (1995-2016). In 1995, Sitarail was privatized by means of an “affermage”
contract, as foreseen in the Ivorian law on public procurement, which is a sort of leasing type of
contract: the private operator pays for the maintenance and operating costs for the track and
rolling stock whereas the state pays for major track rehabilitation and rolling stock renewal. Such
PPP scheme clearly reduces the financial burden for the private operator, and it can be used to
attract private investment in case of limited profitability, as it is the case of the railway sector.
The concession period was set initially to 15 years and later (in 2001) extended to 35 years. The
company ownership is 67% private (Bolloré Africa Logistics, now renamed in Bolloré Transport
& Logistics); 30% is owned by the Coéte d’Ivoire and Burkina governments and the remaining
3.0% is owned by the employees.

Concerning rail operations, the Concessionaire operates passenger and freight train services.
Freight traffic is dominant, both in terms of traffic (currently the line operates 4 freight trains per
day and 6 passenger trains per week, considering both directions) and revenue. The
Concessionaire has the obligation to providing passenger services, but the schedule of the service
is not set in the contractual agreement. As in other cases of rail privatization in Africa, the rail is
essentially serving as the inland connection to the main Port, in this case the Port of Abidjan.

In terms of remuneration, Sitarail receives no subsidies for its share of activities. In turn, a
concession fee is paid to the government for the right to operate the service. This in principle
considers the cost to the Conceding Authority of providing assets (e.g. rolling stock, tracks,
equipment) to a Concessionaire; additionally, concession fees guarantee that governments share
with private operators the profits generated by the concession. Based on available data (World
Bank, 2006) the concession fees paid by Sitarail were around 5.8% of the net profit, in line with
other similar railway projects in the region and it is not dissimilar to the net profit for the private
operator.

In terms of competition, the freight and passenger market is competitive with respect to mode,
as road transport is available on the same route served by rail and there is no restriction in
support of rail transport. With respect to rail operations, the concession contract contains an
exclusivity period of seven years for track usage, during which no other rail operator can operate
trains on the lines included in the concession agreement. After this period, the Conceding
Authority may designate other operators to provide transport services on the conceded network.
Such provision of a time-bound exclusivity period was most likely designed to protect Sitarail’s
limited market from additional competition, presumably with the purpose of maximizing the
value of the concession transaction for the government.

With respect to tariff setting, the Concessionaire is free to decide the tariff policy; however,
tariffs for passenger transport must be communicated to the contracting authority and publicly
available at all stations. In case tariffs are imposed within the context of a public service
agreement (as it could be the case if a scheduled passenger service is introduced by decision of
the Conceding Authority), then the Concessionaire is eligible for full compensation of costs
incurred for such service. No subsidies are foreseen; hence, the concession agreement requires
that tariffs must be sufficient to cover operating costs. The concessionaire is free to negotiate
discounted tariffs with clients - which happens especially for freight transport. Also, with
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reference to revenue regulations, the concession agreement allows the concessionaire to provide
services complementary to its transport service (such as storage, freight forwarding, etc.).

The Concessionaire is in charge of the operation and maintenance of the rail infrastructure and
bears the associated costs. On the other side, the Conceding Authority is financially responsible
for the renewal and upgrading of the infrastructure, according to an investment plan submitted
by the Concessionaire and approved by the state for funding. The debt associated with this
investment is serviced by the concessionaire. Under the technical standpoint, the renewal and
upgrading activities are implemented by the Concessionaire, which bears the related technical
risks.

A similar allocation of responsibilities is in place for the rolling stock, with the Concessionaire in
charge of operation and maintenance and the Conceding Authority in charge of all rehabilitation
& acquisition costs. In both cases, the technical risks are nevertheless allocated to the private
party. The Concessionaire is also allowed to rehabilitate and acquire rolling stock and can use
third party’s rolling stock.

The analysis of the past financial performance of Sitarail (World Bank, 2016) provides some
interesting findings concerning financial feasibility and risk allocation of PPPs in the railway
sector. As in similar railway concessions in the region, the financial feasibility of the Sitarail
concession was achieved on the basis of the governments’ ability to secure extremely low debt
financing cost transferring state-guaranteed borrowing from IFIs such as the World Bank. As a
result, almost 90% of the private operator’s financing is based on governments’ sovereign debt
issued by IFIs. Meanwhile, Sitarail private shareholders’ financial exposure has remained
minimal: the combined sum of private equity contribution and the level of borrowings from
private lenders was less than 20% of Sitarail’s total debt. Despite such favorable debt structure,
Sitarail never achieved high net profit margins, with an average annual rate of return on equity
around 9%, which is deemed relatively low considering the level of financial and operational risk
of the operation. However, it is worth mentioning that actual margins for the private party have
been presumably higher as the Bolloré group also provided some technical assistance to Sitarail
that resulted in additional revenues for the parent company.

On this basis, the participation of the private party in railway concessions appears to have been
driven more by the desire of the private party (Bolloré Transport & Logistics) to control
logistical distribution chains rather than earning substantial direct return on their investment.
In fact, Bolloré has historical business interests in the catchment area served by the railway via
its freight forwarders and agricultural production subsidiaries. In addition, after entering the
Sitarail concession, the same group was awarded the Concession of the first container terminal
of the Port of Abidjan (in 2003) and, recently, the concession of the second container terminal (in
2013). This situation clearly raises the issue of potential undue market/pricing power in the
transport logistic chain as well as of profit transfers from one group subsidiary to another.

Second concession (2016-ongoing). Partially because of the disruption in the line operation
during the decade of instabilitiesy, early 2010s the railway line required major rehabilitation
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works, which entailed a high capital investment. In order to finance these works, the Concession
agreement was fully revised in 2016, modifying the concession from a “affermage” to a
Rehabilitate — Operate - Transfer type of PPP scheme, therefore transferring the financing of the
rehabilitation to the private party. The value of the foreseen investment is around EUR 400
million (USD 524 million), which will cover the replacement of 853 km of railway tracks, the
renewal of 51 level crossings, 31 stations and 50 civil engineering works. In addition, the
investment includes the purchase of additional rolling stock, both for freight and passenger
transport. On the basis of this new agreement, the duration of the Concession has been extended
for additional 30 years since the entry into force of the contract. Given the historically low return
of this investment, the interest of the private party to renew the concession and incur in such
additional investment is again presumably linked with additional gains at the level of full
transport logistic chains connecting the Port of Abidjan with its hinterland.

Sources: Author’s interviews, World Bank (2006).

Follow up

As discussed in previous sections, Cote d’Ivoire has a relatively long tradition and experience in
PPPs, although only more recently in the transport sector. Since early 2010s a new phase of
Public-Private Partnerships in the country started, several efforts have been put in place to
improve the capacities and the procedures in place. Continuous improvement and capacity-
building is actually one of the responsibilities in charge of CNP-PPP, the national PPP unit. This
approach has resulted, for instance, in a first revision of the legal framework in 2018, taking
stock of the experience gained since the approval of the first PPP decree in 2012, and in the
recent introduction of new risk management tools both covering the entire project life-cycle
(CNP-PPP risk management toolkit) and the fiscal and budgetary implication of the PPP
initiatives (PFRAM tool at the Ministry of Budget).

Ex-post evaluations are not regularly performed, but this is not surprising, given the relatively
limited number of projects already concluded, especially in the transport sector, based on a
“learning by doing” approach.

5.2.8. Conclusions and recommendations

Conclusions

Cote d'Ivoire has a long experience in building Public-Private Partnerships that began in 1959
with the concession of drinking water from the city of Abidjan. Several projects were also
implemented in the transport sector, especially since 2010 and the setup of the new legislative
and institutional framework. A PPP unit was established in 2012 and it is nowadays involved in
all steps of PPP initiatives since project identification to operation.

Against this background, the following conclusions can be put forward:

e PPPs are a cornerstone of the National Development Plan adopted in 2016 and are
currently being implemented. Thanks to political and monetary stability, the perceived
reliability of the local institutions as a partner for private companies, the attractive

120



Risk Management in Transport PPP Projects
In the Islamic Countries

COMCEC

investment promotion policies, as well as the established cooperation with international
organizations and I[Fls, PPPs in Cote d'Ivoire represent an attractive investment
opportunity to foreign investors;

The experience of early PPP schemes revealed some weaknesses in the overall PPP risk
management practice, in particular with respect to the monitoring of projects and their
possible implications for the state budget; these issues have partly been already
addressed, and efforts are still ongoing by the institutions (in particular CNP-PPP and the
Ministry of Budget) to further strengthen their capacity and skills, also with the support of
Multilateral Agencies and International Funding Institutions;

In terms of strategic vision, PPPs are still seen primarily as a means to deliver assets
without imposing burdens on state resources. However, efficiency expectations are also
mentioned as a reason supporting the promotion of PPP solutions, as private operators
are considered able to deliver services to customers more efficiently than public entities;

The current programming and planning approach seems to focus on individual projects,
overlooking the overall planning and regulation of the different sectors - and specifically
transport. This may resultin inconsistent and uncoordinated initiatives, for example under
the standpoint of tariff setting, which may be defined on a case-by-case basis to ensure
project profitability and bankability but leading to fragmentation of the tariff policy.

Policy recommendations

The following policy recommendations can be drawn based on the review of the experience with
PPP initiatives in Cote d'Ivoire:

Political measures: PPPs should be conceived, planned and implemented in the wider
framework of transport development strategies, which is currently not in place at the
national level, whereas it was defined for the city of Abidjan. Transport strategies are
therefore only embedded in the national strategy, and this may lead to overlook sector
specificities.

Institutional and organizational measures: The institutional setting directly dealing
with PPPs seems well set up and institutions seem gradually improving their capabilities
and skills, based on specific training and support form external consultants and
institutions, as well as based on a learning by doing approach. This trend should be further
strengthened in light of the number of PPPs currently included in the project pipeline.
Finally, due course should be given to the recent measures introducing regulatory and
planning entities in the transport sector, such as the Autorité de régulation du transport
intérieur and the Agency of Abidjan), to avoid fragmentation in the sector arising from the
different projects being implemented.

Technical measures: An important step is the identification of the “PPP project”
boundaries. This relates to the fact that the components of a project suitable for a PPP
procurement route are not necessarily identical to those of a similar project

implemented through conventional procurement. To think about the definition of the
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“PPP project” is thus part of good practice and a way to achieve a viable alignment of
incentives for the various parties. For instance, a project structured as PPP may involve
the inclusion of an existing asset as part of the concession agreement or other value
capture mechanisms, such as the ability to share land value uplifts generated by the
project. Also, the current practice in PPP schemes is limited to few variations of the
remuneration rules. In light of the increasing number of initiatives, due consideration
should be made of the evaluation of alternative remuneration/regulatory schemes
(Least Present Value of Revenues (LPVR) approach, share-in-profit/Joint Venture
approach).

e Legislative measures: Consideration should be given to the role of unsolicited proposals,
which are more critical under the risk management standpoint, as the preliminary studies
and the overall PPP concept is developed by the private party. It is recommended,
depending on available resources, to gradually increase the budget available for feasibility
studies so that at least up to this level the studies are developed by the public authority.

e Procedural measures: Given the relatively limited size of the country, due consideration
should be given to ensure full competition and open market, reducing the potential
dominance of private groups.

e Statistics and surveys: Transparency in institutional activities should be further
pursued, especially with respect to open data policy concerning preparatory and feasibility
studies, transport statistics, cartography, transport models.

e Capacity-building measures: Further strengthening the capabilities is a key measure and
could be done by means of support from International Funding Institutions and
Multilateral Agencies.

5.3. African cluster, Case study 2: Mozambique

5.3.1. Introduction

Scope of the case study

The scope of this case study is to illustrate the practices currently in place for the management
of the risks associated with PPP projects in the transport sector in Mozambique, with reference
to the entire life-cycle of Public-Private Initiatives and the elements of the conceptual framework
identified at Chapter 3. Existing literature and publicly available information represent the main
sources for the elaboration of this case study.

Overview of PPPs in the transport sector

The Table below provides basic information on the Public-Private Partnership initiatives that
according to the State General Account Report by the Mozambican Supreme Audit Institution
(Tribunal Administrativo) were active in 2017 in the country. The report refers to a total of 22
PPP concessions, of which 11 relate to the transport sector.
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Table 29: PPPs in the transport sector in Mozambique
N/O Project Name Type of PPP  Year of Concession  Share of Responsible
contract Period private Ministry
signature equity
PPP’s implemented before entry into force of the PPP lawn. 15/2011
Sector Rail-Maritime
1 Beira Port Rehabilitate, 1998 25 67% Ministry of

lease or rent, Transport and

and transfer Communications

2 Maputo Port Rehabilitate, 2003 15 51% Ministry of

operate, and Transport and
transfer Communications

3 Nacala Portand  Rehabilitate, 2005 15 51% Ministry of
Railway Line lease or rent, Transport and

and transfer Communications

4 Quelimane Port = Rehabilitate, 2005 25 51% Ministry of

lease or rent, Transport and
and transfer Communications
Road

5 National Road Build, 1997 30 100% Ministry of Public

N4 - TRAC rehabilitate, Works and
operate, and Housing
transfer

6 Zambesi Roads Build, 2010 30 100% Ministry of Public
(including rehabilitate, Works and
second Tete operate, and Housing
bridge) transfer

PPP’s implemented according to the PPP law n. 15/2011
Rail-Maritime

7 International Lease contract 2013 10 n.a. Ministry of
road freight Economy and
terminal Finance
Ressano Garcia

8 Integrated Build, operate, 2012 30 80% Ministry of
Logistics and transfer Transport and
Corridor of Communications
Nacala (CLIN)

9 Macusse Port Build, operate, 2013 30 80% Ministry of
and Moatize to and transfer Transport and
Macuse Railway Communications
Line

10 Coal Terminal at Build, operate, 2014 30 70% Ministry of
Beira Port and transfer Transport and
Communications
11  Pemba e Palma Build, operate, 2014 30 50% Ministry of
Port and and transfer Transport and
Logistics Communications
Terminal

Source: Authors based on the State General Account Report by the Mozambican Supreme Audit Institution, and
Ports and Railways Company of Mozambique, EP - CFM for the share of private equity.
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In line with the scope of this study, PPP initiatives subject of analysis are only those involving
infrastructure rehabilitation or construction, thus excluding the lease contracts, such as
initiatives like the International road freight terminal Ressano Garcia.

In addition to the projects included in the above Table, it is also worth mentioning that according
to resolutions n. 53 and 54 of 2011 the development of the Techobanine port and railway line
were also assumed to be implemented as PPPs. These projects were not realized yet. On the
basis of recent publicly available information the Mozambican government, as well as local
stakeholders, are still considering the development of these projects, which could be
implemented by means of financial and technical support from Chinese institutions.

Over the past decade the Sino-Mozambican cooperation has significantly developed under the
scope of the One Belt One Road political initiative of China, and several projects have been
completed or are under implementation at present, thanks to the financial and technical support
of the China Export-Import Bank (Ex-Im) and China Road and Bridge Corporation (CRBC). These
include the already completed Maputo bypass, and the Maputo-Catembe bridge, as well as other
road projects in Maputo and the Mutalala-Mutuari Railway Line. As of the Maputo Ring Road and
Maputo-Catembe bridge, the government seems currently considering the option of adopting
the PPP model for their operation and maintenance. Finally, the Companhia Dos Caminhos De
Ferro Da Beira (CCFB) (Beira Railway Company) is worth to consider, which was terminated in
2011 by the government due to underperformance by the contractor in implementing the
required rehabilitation works.

Reference to specific projects

Reference to specific PPP examples mentioned in the section above is made throughout the case
study to substantiate the description of the practices and the provision of recommendations.
The following projects have been in particular recalled in the report:

e The Companhia Dos Caminhos De Ferro Da Beira (CCFB) (Beira Railway Company PPP),
concerning the rehabilitation of the Sena and Machipanda railway lines interconnecting
the Port of Beira with the Zambesi Valley and Zimbabwe, also establishing a link to the
Malawi Railways and the construction of a road link to Zambia at Moatize;

e The National Road N. 4 part of the Trans African Concessions (TRAC) toll road jointly
implemented by South Africa and Mozambique, under responsibility of South Africa.

These initiatives have been selected based on their significance with respect to risk management
and availability of information, however they do not constitute a representative sample of the
performance of PPPs in the country.

5.3.2.  Strategy and policy

Political support and strategies

The National Development Strategy of the Republic of Mozambique for the period 2015-2035
generally recommends the use of Public-Private Partnerships (PPPs) for the development of the
country infrastructure in different sectors including transport. The transfer to the private sector
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of responsibilities concerning the funding, construction, rehabilitation and exploitation of
energy, transport, communication and sanitation infrastructure through PPPs shall be
considered, taking into account their potential impact on the state debt sustainability and in
close coordination with fiscal and monetary policies.

PPPs are furthermore mentioned in the Government Five Year Program for the period 2015 -
2019, setting priorities, specific objectives and actions for the development of the country.
Concerning the transport sector, the actions foreseen under the specific objectives related to the
fourth priority of the plan - development of the country social and economic infrastructure -
are worth mentioning. Letter g) of the second strategic objective of the program - improvement
and expansion of the road network and bridges to support the economic development of
Mozambique - foresees the promotion of PPPs for the implementation of major airport, rail and
road infrastructure projects with the potential to attract private investments. Letter i) of the
eighth strategic objective - expansion and modernization of fishing, rail, port, airport,
communications and logistics infrastructures - envisages the applicability of the PPP model to
the airports in the provinces of Maputo, Gaza and Inhambane.

The Medium-Term Strategy for Public Debt Management for the period 2015-2018 sets as a
general target for the country the use of the PPP model to reduce the impact of trade credits
contracting on public deficit by means of adoption of project financing solutions giving priority
to the financing of infrastructure projects within the framework of Public-Private Partnerships
(PPPs), through the use of the Built Operate and Transfer BOT model.

The National Transport Policy of Mozambique, approved by the Council of Ministries in 1996,
also foresees the implementation of PPPs in all transport modes for the development,
implementation and operation of projects for the rehabilitation and expansion of the existing
and new infrastructure. A Strategy for the Integration of the National Transport System in
Mozambique was also developed by the Ministry of Transport in 2009, which aimed at
supporting the introduction of privatization and liberalization practices, with a focus on the
airport sector.

The possibility to adopt the PPP model in the transport sector is foreseen and encouraged in the
most relevant plans and strategies of Mozambique, including the ones related to the
development and operation of transport infrastructure and services. According to these plans,
the use of the PPPs may contribute to a better and more efficient management of the state budget
and debt. To this purpose the adoption of the PPP model shall be associated with those initiatives
and projects of value higher than 12.5 billion Mozambican metical, that are effectively capable
of having a positive impact under the cost-effectiveness and/or cost-benefit stand points. Some
plans explicitly mention the applicability of the PPP model to airport projects. However a
pipeline of PPP transport projects is not available. More generally, a transport master plan or
national strategy including a detailed list of investments does not seem to be available. There
are several planning documents for public investment and attempts have been made to develop
integrated planning documents (for instance the Integrated Investment Program of 2017, also
including a detailed list of transport investments).
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This situation seems generally reflecting the fragmentation of the responsibilities involved in
the development and implementation of the relevant plans and investment priorities in
Mozambique. The Ministry of Economy and Finance is responsible for the elaboration of the
relevant plans for the development of the country, and for the identification of investment
priorities, including the ones for the transport sector, that are coherent with the goals set in the
Government Five Year Development Program in the framework of the National Development
Strategy. The Investment & Export Promotion Agency - APIEX (Agéncia para Promoc¢ao de
Investimentos e Exportagdes), under control of the Ministry of Industry and Commerce, has the
target to attract foreign investments and support the set up of business activities in the country.
The agency has also the remit to promote PPPs in Mozambique and according to PPP legislation,
APIEX is also responsible of performing an assessment of the proposals proposed for
implementation under the PPP model by the line Ministries directly or as part of a PPP
procurement process. As part of this assessment APIEX has to formulate a decision or
authorization proposal for the implementation of the project as a PPP to be considered and
issued by the competent authority as identified in the investment legislation and implementing
regulation. According to the principles stated in the investment, in general terms the decision to
implement a project as a PPP initiative is made by the Council of Ministries. The Ministry of
Transport and Communications defines the relevant sector policies for all transport modes:
aviation, maritime, rail and road. The Ministry of Public Works and Housing has responsibility
on the construction and operation of road and road bridges infrastructure and operations. This
Ministry also supervises the National Roads Administration that is responsible for all highway
related works, operation and maintenance. The Mozambican Road Fund is also under
responsibility of the Ministry of Public Works and Housing, which is in charge of collecting
revenues from road infrastructure related tolls, charges from transit operations and fuel levies.
Mozambique Ports and Railway Company (Portos e Caminhos de Ferro de Mogambique - CFM),
acts as railway infrastructure manager and rail operator and also operates port infrastructure
and services. CFM is also involved as equity investor in several PPPs in the rail and maritime
sector. The Airports Company of Mozambique (ADM) is also worth to mention, which aimed at
promoting the privatization of the airport sector. Regulatory bodies also exist, like INATTER
(Instituto Nacional Dos Transportes Terrestres), which is responsible for the regulation,
monitoring, and supervision of surface transport operations, including railways, as well as
INAMAR (Servico Nacional de Administracdo e Fiscalizagdo Maritima) and IACM (Instituto de
Aviacao Civil de Mocambique) respectively representing the regulatory bodies of the maritime
and aviation sectors. Notwithstanding the possibility to develop coherent planning strategies,
the above summarized institutional setting shows a quite fragmented and redundant framework
of responsibilities in terms of sector policy definition and particularly in the implementation,
monitoring and supervision of infrastructure projects and services in the transport sector.

Legal provisions

The legal provisions regulating the use and applicability of the PPP model in the Republic of
Mozambique consist of the following main law and related regulations:
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e Law n. 15/2011 setting the basic principles for the development, procurement,
implementation and monitoring process of Public-Private Partnerships, major projects
and commercial concessions;

e Decreen.16/2012 representing the implementing regulation of Law no. 15/2011;
e Decreen. 69/2013 regulating the applicability of the PPP model to small size projects;
e Decreen.5/2016 concerning the procurement procedures applicable to PPPs;

e Investment Lawn.3/93 and its implementing regulation Decree n.43/2009 are also worth
to mention for the provisions relating to Public-Private Partnership projects and contract
approval level of authority as well as other rules applying to investments in Mozambique,
including incentives.

The above legislation is considered effective in improving the pre-existing legislation towards
the establishment of a PPP dedicated legal framework. However the new framework does not
seem to have fully contributed to a more transparent process of identification of the PPP
initiatives and selection of the contractors as part of the bid procedures (Fischer & Nhabinde,
2012; DFID, 2015). As a matter of fact most if not all existing PPPs in the transport sector,
including those implemented after the entry into force of the PPP law were developed on the
basis of unsolicited proposals, which have been assigned to the respective promoters. Public
authorities are also deemed to have significant discretion in the definition of the scoring system
and criteria for the selection of the contractors as part of the bidding procedure. PPP contracts
are also not made publicly available in its entire content. These transparency issues are deemed
to have potential negative effects on the confidence that the market has to seek opportunities in
Mozambique (Fischer & Nhabinde, 2012; DFID, 2015). Another element which is possibly
associated with transparency is corruption, which is an element that has been commented in
previous studies (Fischer & Nhabinde, 2012, IMF, 2018b). The 2018 Corruption Perceptions
Index (by Transparency International) ranks Mozambique in the 158 place out of 175 countries.
Whilst no information seems to be publicly available concerning cases of corruption and PPP
projects in the country, the above index for Mozambique was 56 in 1999 and reached its highest
value of 158 in 2018, showing a constant and gradual increase. Corruption is thus representing
an element requiring risk mitigation efforts, such as increasing transparency particularly at the
project identification, development and procurement stages.

Institutional arrangements

The following institutions represent the main governmental agencies involved in the
development and implementation of PPP projects in the transport sector in Mozambique:

e Planning and supervisory bodies:

o The Ministry of Economy and Finance is responsible for the elaboration of the
relevant development plans of the Republic of Mozambique and for identifying the
priority investments for the country, including the ones possible to be developed
under the PPP model; The Ministry is also responsible for the appraisal, monitoring
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and evaluation of the contingency and fiscal liabilities contracted by the agencies
belonging to the central government and it is also involved in the control of the
economic and financial performance of the PPPs and of the benefits and risks
associated with PPPs with reference to the individual initiatives and to the system of
PPP projects as a whole. Concerning projects in the transport sector, the Ministry of
Economy and Finance is also procuring authority for the international road freight
terminal of Ressano Garcia;

The Ministry of Transport and Communications and the Ministry of Public
Works and Housing contribute to the planning activities of the Ministry of Economy
and Finance also ensuring the objectives of the PPP projects are in line with the
relevant national development strategies and plans. The two ministries have
ultimate sector responsibility for the identification and development of the
initiatives to be implemented under the PPP model. They elaborate and execute all
contractual elements at the basis of the PPP concessions and they are also
responsible for the monitoring of the technical and economic-financial performance
of the projects;

The Regulatory Authorities (e.g. INATTER and INAMAR) are responsible by law for
the factual monitoring of the implementation and correct execution of the PPP
contracts. In the event the regulatory authorities do not exist or do not perform such
duties, these activities shall be performed by the responsible line Ministry;

The Investment & Export Promotion Agency - APIEX, under control of the
Ministry of Industry and Commerce, has the target to attract foreign investments
and promote PPPs in Mozambique. This agency is also responsible of screening the
projects proposed for implementation under the PPP model and formulates a
decision or authorization proposal for the implementation of the project as a PPP to
be considered and issued by the competent authority (i.e. Council of Ministries);

Representatives of the Ministry of Labor, Employment and Social Security
(Ministério do Trabalho, Emprego e Seguran¢a Social), Ministry of Land,
Environment and Rural Development (Ministério da Terra, Ambiente e
Desenvolvimento Rural) and Bank of Mozambique shall participate in the
commission involved in the evaluation of the tendering processes for the selection of
the PPP project implementing contractor;

The Mozambican Supreme Audit Institution (Tribunal Administrativo) also
performs monitoring activities on the PPPs; according to law the details on all active
PPPs shall be included in the relevant official reporting documents on the state
budget and accounts, which are reviewed by this court.

e Contracting Authorities/Procuring Institutions:

o

In line with the responsibilities outlined in the previous section above, highway and
bridge related PPP projects fall under the responsibility of the Ministry of
Housing and Public Works and/or subsidiary entities (such as the National Roads
Administration). Ports and/or railway infrastructure PPPs are generally under
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the responsibility of the Ministry of Transport and Communication, that
supervises CFM, the state owned company owner of the port and railway
infrastructure. More entities may however be involved in the management of
transport PPP concessions, further to the line Ministries and depending on the
circumstances. The Ministry of Industry and Commerce has for instance
represented the Mozambican government in the recent negotiations for the
extension of the Beira Port Concession, due a possible conflict of interest of the
Minister of Transport and Communications for his family private interests in the
Cornelder firm, i.e. the concessionary company of the Beira Port project?®.

As of the control and supervision duties by the Ministry of Economy and Finance, this is
currently performed by the Fiscal Risk Unit (Gabinete de Gestdo do Risco), which is a unit
established in 2015 with the following institutional functions:

Conducting analysis of financial, fiscal and other risks to the national economy;
Analyzing the vulnerability of the national financial system;

Proposing preventive and corrective measures on the potential risks to the national
economy;

Preparing and monitoring the Fiscal Map;

Conducting financial risk analysis on Public-Private Partnership ventures, large-scale
projects and other business concessions;

Monitoring the evolution of the government debt portfolio, external financing, government
contingent liabilities, including guarantees, Public-Private Partnerships and business
concessions;

Assessing the sensitivity of fiscal results to key macroeconomic variables;
Monitoring the economic performance of state-owned and state-owned enterprises;
Monitoring the risks of public enterprises and the state business sector;
Consolidating and critically analyzing budget projections;

Contributing to the improvement of the macroeconomic and budgetary projections;
Monitoring long-term social policies for social security;

Ensuring compliance with rules, procedures and deadlines regarding the attributions of
the Ministry's organic units;

Ensuring the implementation of organizational and operational policies attached to the
Minister who oversees the area of Finance;
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e Carrying out other activities as may be superior to it under this Statute and other
applicable legislation.

The establishment of the Fiscal Risk Unit within the Ministry of Economy and Finance is in line
with the requirements set in the PPP law implementing regulation and followed a specific
recommendation made by the IMF on the basis of a Fiscal Transparency Evaluation conducted
in 2014 in Africa. The analysis revealed a lack of transparency in fiscal risks reporting in
Mozambique as well as absence of strategies to manage and mitigate such risk by the
government. On the basis of this analysis and in order to improve the management of the state
debt and fiscal risks, the Mozambican authorities finally opted to set up this unit, that also
benefited from training activities that involved the IMF, the World Bank, and financial aid from
Belgium and Ireland (IMF, 2018a; 2019a). Training activities also involved a study visit to the
Fiscal Risk Council (Conselho das Financas Publicas) of Portugal. The Fiscal Risk Unit is
nowadays performing their duties among which the elaboration of Fiscal Risks Statement, which
was first produced in 2018.

Further to the supervision by the Risk Management Unit, the Mozambican Supreme Audit
Institution (Tribunal Administrativo) is also currently performing monitoring activities on the
PPPs as per institutional remit. This institution also benefited from training and exchange
experience activities as part of the Pro PALOP-TL SAI project supported by the European Union
and administered by the United Nations Development Program (UNDP). The project that lasted
between 2014 and 2017 was specifically conceived at strengthening the skills of the officers
from the Supreme Audit Institutions, Parliaments, and Civil Society in the field of public financial
management. It was directed to the Portuguese-speaking African countries and East Timor. As
part of the State General Account auditing procedure the Supreme Audit Institution of
Mozambique is also performing a review of the performance of the PPP system. The 2018 State
General Account Audit for the year 2017 is quite detailed about the review of PPPs in
Mozambique and expresses significant criticism concerning the practices in the monitoring and
supervision of the PPPs by the Ministry of Economy and Finance, and the line Ministries
responsible for the PPPs in their respective sector of competence or concerned Regulatory
Authorities. According to the audit supervision, verification, control and measurement of the
PPP performance should be more accurate, consistent between the different institutions and
timely performed, as required by the legislation (Supreme Audit Institution, 2018).

In line with the above summary and outcomes of previous studies the institutional setting
appears overall inadequate to properly manage PPPs over the course of their entire life-cycle. A
centralized PPP unit is absent in Mozambique and there are no PPP units in place within the
relevant sector Ministries and Regulatory Authorities (CFM seems however to have a
department for the management of the subsidiary companies - Direc¢do de Gestdo de
Participag¢des). Accordingly the institutions do not seem to be effective in performing the
required periodical monitoring activities in a systematic and comprehensive way as actually
prescribed by the PPP law and implementing regulations. The Fiscal Risk Unit at the Ministry of
Finance appears to be effective and prepared to make the required financial supervision of the
contracts; however PPPs should be measured also against contractual terms and with respect
to their impact with reference to the country and sector policy targets. There seem to be no
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evidences of such type of activities and the report by the Supreme Audit Institution denunciates
gaps in this respect.

In addition to the issues identified by the Supreme Audit Institution in the monitoring of the
existing PPPs, gaps seem also existing at the stage of planning and identification of the initiatives
to be further developed and eventually implemented as PPPs. As a matter of fact national
transport master plans and strategies do not seem to be available which set and prioritize
investments also identifying those that may be more suitable to be implemented as PPPs. The
existing PPP contracts have been all developed on the basis of unsolicited proposals, which
demonstrates a dominant reactive approach rather than a proactive attitude towards the
management of PPPs. Sector responsibilities also complicate the framework as the Ministry of
Public Works and Housing has competence in road transport, whereas the Ministry of Transport
and Communication has responsibility over rail and maritime projects, specified that CFM has
historically retained all competences in the rail sector. The governance of the PPPs in the rail-
maritime sector is furthermore complicated by the fact that CFM is also a shareholder in the PPP
projects in the rail-maritime sector, with an apparent situation of conflict of interest also
evidenced in other studies (USAID, 2010; Fischer & Nhabinde, 2012; WB, 2012; DFID, 2015;
Supreme Audit Institution, 2018). To solve this criticality the regulatory authority INATTER was
assumed to take over the role of supervising and monitoring agencies. However this does not
seem to have occurred yet in practice (Supreme Audit Institution, 2018), and it is not clear
whether this institution has the resources and capacity to perform such control and monitoring
duties.

In order to respond to the questions raised by the Supreme Audit Institution, the government
was also assuming to amend the existing legislation (Supreme Audit Institution, 2018). Changes
in the legislation and procedures in the above summarized context may however not be
effective. The fragmentation of the existing institutional setting and its fragility in terms of
capacity seem representing a potential risk that legal provisions and procedural best practices
may not be implemented and even implementable. A structural reform may be required to solve
the fragmentation of competences and responsibilities as well as the existing conflicts of interest
affecting the rail-maritime PPPs. In addition, measures aimed at strengthening the technical
capacity of the personnel should be considered. Both the Fiscal Risk Unit and the Supreme Audit
Institution appear to have greatly benefited from training programs that increased their
capacity in the field of project financing and PPPs. Such measures could be extended to other
institutions provided that PPP units/departments are previously identified and resources
allocated to them.

Investment attraction

The Investment & Export Promotion Agency - APIEX, has been established by the Mozambican
government under the control of the Ministry of Industry and Commerce, with the purpose of
attracting private foreign investments to Mozambique. The agency is acting as a one-stop shop
for potential foreign investors and the promotion of PPPs is also foreseen among its activities,
specified that the unit is not dedicated to PPPs.
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Economic and fiscal incentives are in place in Mozambique to attract foreign investors, which
are however not specific to PPPs, specified that they may be applied to PPPs if foreseen by the
investment law and related implementing regulation. In order to facilitate the bankability of a
PPP special conditions and incentives may be adopted in addition to the ones applicable
according to the investment law, which may relate for instance to compensation and subsidies
and facilitation of credit access or reduction of special taxes as for instance the ones applied to
the Nacala Corridor and the Maputo Port concessions (see CIP, 2013). In order to be applied to
a specific project these are however appropriately required by law to be evaluated and
monitored within the scope of the state budget accounting and reporting system.

Concerning the use of Islamic finance solutions, according to the International Comparative
Legal Guides - ICLG Project Finance 2019 report, this is not in use at present in Mozambique
and no finance solutions seem to be structured specifically according to Istina’a, [jarah, Wakala
and Murabaha instruments.

5.3.3.  Pre-tendering decision process

Screening for PPP suitability

As commented above, notwithstanding the fact that the relevant development plans may
provide some indications on the sectors or projects candidate for implementation under the PPP
model, the identification of PPP suitable projects and the decision about their
implementation under the PPP model is postponed to subsequent phases of project
development. In line with current legal provisions and practices, every single initiative to be
possibly implemented as a PPP shall undergo a specific screening procedure summarized as
follow:

e Public and/or private entities can submit to the competent line Ministries ideas
and/or feasibility studies for projects that may be implemented as PPPs. Once
finalized, these feasibility studies are submitted to the line Ministries and to the Ministry
of Economy and Finance. Line Ministries can also elaborate feasibility studies for potential
PPP projects. The costs for the elaboration of such studies are borne by the promoting
entity (either public or private). These analyses represent the basis for the promotion
of the initiative to the public and for the launching of a public tender procedure for the
selection of the contractor that will be responsible for the implementation of the
project as a PPP initiative. Accordingly, the PPP legislation attributes responsibility on
the quality and eventually integration of the feasibility studies to the line Ministry under
the supervision and support of the Ministry of Economy and Finance. The latter is
particularly responsible of providing the budgetary framework for the initiative and
decide on the granting of state guarantees, compensations and subsidies if applicable,
supervise the draft of the feasibility studies and risk/benefit sharing assessment included
in this preliminary analyses. This Ministry has ultimate responsibility in the assessment of
the financial exposure by the state in terms of long term multiannual commitments related
to the project;

e Asaresult of the public tendering process a preferred bidder is identified whose proposal
is negotiated by the line Ministry with the support of the Ministry of Economy and Finance
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for the definition of the financial terms and possible liabilities. This proposal, together with
the draft contract documentation is submitted together with all the documents
resulting from the outcome of the bid process to APIEX for its project review. On the
basis of this review APIEX formulates a decision or authorization proposal for the
implementation of the project as a PPP to be considered by the competent authority
identified in accordance to the legislation relating to investments implementation in
Mozambique. According to this law PPP initiatives in the transport sector are likely to fall
under responsibility of the Council of Ministries. Based on the positive decision by the
Council of Ministries the line Ministry has the authority to sign the PPP concession
agreement and the contractor has the right to implement the PPP contract.

The PPP legislation is relatively detailed in terms of the expected content of the feasibility
studies required to launch the procurement procedures for the selection of the potential PPP
contractors. The viability appraisal of a PPP candidate initiative looks quite comprehensive,
which shall encompass its technical, environmental, socio-economic as well as financial
feasibility. Particularly concerning the economic and financial analyses, these preliminary
studies shall include a socio-economic analysis, an affordability analysis, a risk/benefit sharing
analysis and sensitivity analyses. The following elements are furthermore specifically
mentioned in the legislation concerning the content of the economic-financial analyses:
assumptions on the tangible and intangible assets, equity and loans, buying and selling prices,
expected revenues, value of any tax incentives, interest rates, inflation, insurance, amortization
rates and foreseeable risks, cash flow and operating results (before and after loan repayments),
indicators for management and solvency of the enterprise, profitability ratios of capital and
other assets, critical point of sales, rate of internal return, tax rate, recovery period of
investments, total net present value and its allocation for investors, partners and shareholders,
demonstration of equitable sharing of financial benefits between the contracting parties.

According to existing literature, socio-economic analysis, affordability assessment including the
identification of the required long term explicit/implicit, direct/contingent liabilities by the
public are elaborated in practice at the stage of identification and preparation of a PPP candidate
project in Mozambique. At this stage financial viability or bankability assessment is also
performed in Mozambique. Market assessment per se does not seem to be explicitly mentioned
in the legislation, but it is performed as part of the feasibility analyses as an input to the
economic and financial appraisals. A risk appraisal, including risk identification, allocation and
assessment seems also to be performed which is also foreseen by the legislation. On the other
hand it seems that standard methodologies are not in use for the ex-ante appraisal of the PPP
projects (WB, 2018). Models are actually mentioned in the PPP implementing regulation that
should be available for use to line Ministry, Ministry of Economy and Finance, as well as
Regulatory Authorities for the feasibility analyses and monitoring reporting activities that are
foreseen by law at the different stages of project development and contract implementation.
However some sources report on problems in the adoption and use of the existing Public
Investment Project Appraisal Manual for Cost-Benefit Analysis, which seems also lacking a
sector-specific methodology. Institutional and professional capacity by the public sector is a
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possible issue concerning the qualitative elaboration and assessment of the feasibility studies.
A study by Supporting Economic Transformation (SET) on large and mega-projects in
Mozambique reports on the lack of skilled and well-paid staff as well as sector specific
experience by APIEX which may result in the possible superficial evaluation of the projects (SET,
2018). A problem that is also likely to apply to PPP initiatives in the transport sector.

Box 19 Pre-tendering studies: the Beira Railway Company Concession

In the World Bank Implementation Completion and Results Report No: ICR2154 of the
Companhia dos Caminhos de Ferro da Beira (Beira Railway Company) several lessons learned
are mentioned which relate to the problems that compromised the delivery of the PPP contract
and resulted in its termination by the government in 2011. The Beira Railway Company
concession was granted in 2004 to an SPV consisting of the private companies RITES LTD and
IRCON (owning 51% of the equity) and CFM (49% of the equity). The concession was assumed to
last for 25 years and the plan foresaw the rehabilitation of the Sena and Machipanda railway lines
interconnecting the Port of Beira with the Zambesi Valley and Zimbabwe, also establishing a link
to the Malawi Railways and the construction of a road link to Zambia at Moatize. At the end of
2011, when the concession was terminated, the rehabilitation of the Sena line had been
completed but two years in delay compared to the planned time-schedule and with additional
works required relating to signaling and traffic control related equipment. No rehabilitation
works and no maintenance had been implemented on the Machipanda line. The rail link to Malawi
was not implemented after completion of the feasibility studies because the initiative was put on
hold since no decision was taken concerning the development of the line in Malawi to Blantyre.
The road link to Zambia was constructed. The estimated traffic on the two lines was not reached
(60% and 30% of the demand target was actually reached on the Sena and Machipanda lines in
terms of freight transport), due to inadequate strategy and planning of the PPP and deterioration
of the line conditions, particularly for the Machipanda line where maintenance had not been
performed. As of the strategy and planning related issues, the report mentions the not
appropriate consideration of the relevance of coal mining for railway projects in the definition of
the project scope and elements. As a result of the failure of this PPP, the World Bank and the
government engaged indeed in a Spatial Development Planning exercise aimed at identifying the
extraction and production sites in the country which should be appropriately considered in
transport studies for infrastructure development (the lack of consideration of this element was
however partially justified by the lack of knowledge of the sites at the time the project was
prepared).

Lack of proper attention to intermodal operations was also recognized as an issue at the planning
stage of the PPP. The concession excluded indeed from its scope the link between Dondo and Port
of Beira because it was in acceptable conditions under the technical standpoint. However this
decision neglected the functional relevance of the link for the interconnection of the Port of Beira
with the traffic coming from Tete and Moatise.
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In fact feasibility studies, including Cost-Benefit Analysis and financial analyses, as well as
risk identification and analyses were performed at the preparation stage of the initiative,
however no due diligences were undertaken which could have possibly identified some of the
potential causes of the problems that determined, or in any case contributed to the failure of the
PPP. For instance, traffic risk was also appropriately identified which in line with legislation was
attributed to the SPV. However, the SPV and the contractor that was effectively selected had no
possibility to handle this risk. The World Bank accordingly recommended in their report the
performance of due diligence analysis by the government and by the International Funding
Institutions as a mitigation risk factor for the early identification and possible improvement of
the project technical and functional characteristics against its expected objectives as well as
appropriate definition and structuring of the procurement strategy and SPV composition. The
need of the project was justified by the opportunity to improve the infrastructure to support
socio-economic development, but the initiative had apparently little economic appeal. Few
bidders participated in the tendering process, that were also considered having poor experience
in PPP and in railway operations. The involvement of CFM in the concession as an equity
shareholder was supported by the consideration that having railway contractors and operators
in the same venture would represent a case of reinforcing rather than conflicting interests, as
both entities would benefit from the early completion of the works and operation of the
infrastructure. Whilst the same solution did not result in termination of other PPP contracts
implemented according to the same pattern in Mozambique, and specified that the relationship
within the shareholders in this specific project appear to have been particularly problematic,
evidences from the Beira Railway Company show that problems may occur when the public
sector is involved in a PPP as shareholder, regulator, policy maker, client and operator. Conflicts
emerged for instance during the concession period when the government had to negotiate at the
same time the licenses for coal mines through the Ministry of Mining and the tariffs for coal
transport by railway with CFM (an issue that was particularly sensible for this concession due to
the inclusion in the PPP contract agreement of a clause according to which lack of agreement on
a tariff with the coal miners might result in the termination of the contract). Accordingly, the
setup of Regulatory Authorities is one of the recommendations of the report by the World Bank.
The complete separation between the procuring authority and promoter is also endorsed as a
best strategy to allocate more appropriately risks and incentives on the public and private sides.
Whereas the public interest focusses on policy targets and on its role as client and regulator, the
private sector looks after the provision of the procured infrastructure and services. The
appropriateness of separating infrastructure management from railway operations at least in
terms of business units, was also mentioned in the report (WB, 2012).

Further to the above consideration related to the lack of capacity by the institutional setting to
fully accomplish the requirements set in the PPP law and its implementing regulation
concerning the feasibility analyses to be performed at the pre-tendering decision process,
existing studies by the World Bank also report that a comparative assessment of the PPP
solution against the conventional public procurement (i.e. Value-for-Money analysis, public
sector comparator) does not seem to be carried out by the Mozambican authorities and this type
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of appraisal does not seem to be foreseen by law (WB, 2018). This type of appraisal should be
actually also performed in addition to the other type of viability analyses foreseen by law.
Further to respond to international best practices in the appraisal of PPP schemes, this public
sector comparator assessment is deemed to be specifically relevant to the Mozambican context.
Sound national and sector development plans are indeed not prepared where PPP initiatives are
identified and prioritized in the wider framework of the sector and nation investment projects.
PPP projects are furthermore usually developed on the basis of unsolicited proposals. In
addition to the adoption of specific tools/methods in the legislation or in the relevant guidelines
or appraisal models for the comparative assessment of the implementation of a project under
the PPP or other alternative procurement solutions, the timing and responsibility of such a
decision should be also appropriately defined. According to current legislation and procedure
whereas proposals for candidate PPP projects are scrutinized by the line Ministry and the
Ministry of Economy and Finance before the launch of the PPP procedure for the selection of the
potential contractor, no other entity provides authorization for the project be implemented as a
PPP before the procurement process is launched. The strategic decision whether to develop a
project as a PPP at the tendering stage is subject to the risk that the project is either implemented
or not, and if implemented this should be a PPP. Value-for-Money and public sector comparator
analysis should thus be preferably performed before the tendering stage.

Special arrangements for PPPs

As also reflected in the PPP legislation, PPP initiatives in Mozambique whilst offering an
opportunity to the private sector, are also expected to contribute not only to a more efficient and
effective use of the existing and new public infrastructure and management of the related
services, they are also expected to bring to the country know-how and skills, as well as wealth.
The law foresees that contractual arrangements shall foresee an adequate sharing of the
economic and financial risks and benefits between the private and public party. This could be
achieved by means of consideration of the following measures: reserving a share between 5%
to 20% of the SPV capital to the local stock market for acquisition by Mozambican citizens; the
possibility for local companies to participate in the SPV; the contribution of the project to the
generation of a positive foreign exchange effect on the Balance of Payments; the sharing of
extraordinary direct benefits, through the constitution of an SPV economic stabilization reserve;
the share with the public of annual extraordinary profits; the realization of social responsibility
programs or projects; the payment of a concession award fee, or contract signature bonus or
premium, the payment of concession fee, etc. In addition to the socio-economic benefits referred
to in the PPP law, it is also foreseen to include contractual clauses concerning the preservation
of the environment, as well as social responsibility and development programs directed to the
population affected by the project. PPP projects are finally expected to generate direct local
employment and transfer of know-how and skills to Mozambican workers also by means of
training initiatives. The relevance of the above targets associated to PPPs is remarked in the
legislation by the requirement to include the above elements in the permanent PPP monitoring
reporting by the competent Mozambican Authorities.

Whilst these provisions seem to be aimed at protecting the interest of the Mozambican society
in the development and implementation of projects that the Country could not independently
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afford due technical difficulties and/or financial capacity, the fact that PPPs has manifold
purposes according to the legislation has been criticized in literature of being possible cause of
potential lack of transparency at the tendering stage, as these elements are used to define
evaluation criteria and weights are assigned to them in the scoring function of PPP bids. This
practice may favor incumbent companies and discourage or in any case increase the difficulty of
the participation of new entrants in the market. Also considering the difficulties by the
Mozambican institutions in terms of capacity and resources to plan, develop and monitor
effectively PPPs, the PPP system would actually benefit from the use of simple and standardized
criteria for the identification and tendering (including bid evaluation and awarding), as well as
follow up of PPP projects and contracts (Fischer & Nhabinde, 2012). This would also result in a
more transparent system and mitigate potential risks of corruption.

As commented in the previous section above, studies to compare the PPP solution with other
procurement models do not seem to be performed in the Mozambique in support of the decision
to implement a project as a Public-Private Partnership (WB, 2018). On the other hand the PPP
legislation gives duly importance to affordability analysis and assess the development,
implementation and follow up of the contract in the framework the state liabilities. This is
appropriate given the difficulties by Mozambique in managing its public debt (IMF, 2019b). The
Ministry of Economy and Finance is involved since the conceptual stage in the
definition/improvement of the feasibility studies under responsibility of the line Ministry.
Models are also referred to in the PPP law implementing regulation that serve the purpose of
assessment and reporting of the liabilities and set of analysis required to analyze and control
the implications of state commitments over the entire duration of the projects. Progresses and
impacts of the PPPs should be furthermore reported in the General State Account at the end of
each financial year. state budget proposals should include forecasts of the liabilities assumed for
compensations and subsidies to be considered under the scope of state debt sustainability
analysis. As also reported by the Mozambican Supreme Audit Institution, notwithstanding the
availability of a detailed and comprehensive legislation the accounting and monitoring system
by the line Ministries and regulatory Authorities do not seem to be performed or fully performed
at present and the supervision and monitoring reporting by the Ministry of Economy and
Finance appear to have only recently improved thanks to the establishment and entry into
operation of the Fiscal Risk Unit (Supreme Audit Institution, 2018).

The PPP legislation allows the submission by the private sector of unsolicited proposals. On
the basis of unsolicited proposals the line Ministry can proceed to the promotion and launch of
a tendering process aimed at developing and implementing the project as a PPP. The promoter
is not entitled to any compensation for the preparation and submission of the unsolicited
proposal. In the event the promoter will participate in the tender, the legislation establishes that
a preference margin of 15% in the assessment of technical and financial criteria are given as a
bonus to their offer. It appears that up to now, most if not all the PPPs implemented in
Mozambique have been identified on the basis of unsolicited proposals. This fact seems on one
side confirming the fragility and lack of capacity by the public sector to develop strategic policies
and plans and more importantly to identify and prepare priority investments among which
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selecting the ones suitable for implementation under the PPP model. The lack of such
institutional and personnel competences and capacity is likely compromising also the factual
implementation of monitoring and reporting system, as commented above. All this appears to
result in an unequal management of the PPP initiatives and contracts where the public is weaker
than the private sector at all stages of development, implementation and follow up of the PPPs.

In the above-mentioned study reporting on mega-projects implementation in Mozambique, by
Supporting Economic Transformation (SET), the intensification of the role of APIEX in the active
promotion of strategic investment initiatives for the country rather than purely performing
administrative tasks was recommended, together with an intensification of the role of this
agency in the due diligence of the investment proposals encompassing all technical,
environmental, as well as legal aspects and systematically monitor together with the line
Ministries of the implementation and performance of the investments. To the purpose of turning
these principles into factual practices the report also suggested the establishment of a Central
Negotiations Authority (CNA) with the institutional remit of appraising and granting
authorizations for major investments, including the ones requiring governmental or ministerial
authorizations. If CNA will be set up within or under control of the Ministry of Economy and
Finance and linked to the Office of Presidency, this entity could ensure coherence between the
projects and relevant national and sector plans. In order to be operative this unit should have
adequate staff and resources to employ technical experts for specific advisory services,
particularly during project development (SET, 2018). In light of the findings of the present study,
consideration should be given to the setup of a PPP dedicated unit with similar characteristics
to the entity suggested in the SET study. APIEX and/or the Fiscal Risk Unit (Gabinete de Gestio
do Risco) may also evolve into such an entity.

5.3.4. Procurement and contracting

Procurement strategies

Open public tendering is the standard procedure for contracting PPP initiatives in
Mozambique, including in the transport sector. Pre-qualification tendering or multistage
tendering procedures may also be adopted respectively for the selection of candidates meeting
specific qualification criteria or for the identification and refinement of technical solutions for
projects presenting particular technical difficulties/specificities. Exceptionally, in duly
substantiated circumstances and subject to prior authorization by the government, the
contracting of a PPP may take the form of negotiation and direct agreement.

The tender dossier issued by the procuring authorities for PPP projects shall include a
description of the overall bidding procedure and steps. Usually standard bidding phases are
structured as follows:

e Bid preparation, promotion and launching of the tender, consisting in the elaboration
project feasibility studies according to the standards foreseen in the legislation, promotion
of the initiative, elaboration of the tender documentation and launch of the tender
procedure. According to PPP legislation public procurement notices are to be issued to the
press, and shall also be published in the Official Gazette and on Internet
(http://www.concursos.co.mz). The information on the tender procedure is published and
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available to all tenderers. Potential bidders shall have a minimum period of 21 calendar
days to submit their bids. Request for clarifications can be submitted by the bidders within
the deadline for submission of their proposals, which shall be responded by the procuring
authority and made public to all possible competitors;

Submission of the proposal by the bidders, including the technical offer and the financial
model intended to be adopted for the PPP, which will be subject of evaluation as part of
the tendering process;

Opening assessment and evaluation of the bids and identification of the technical
proposals eligible for subsequent evaluation of the financial offer. Evaluation and award
criteria shall be specified in the tender dossier issued by the procuring authority. The
assessment results in the classification of the proposals and ranking of the first three
bidders and appointment of the preferred bidder;

Analysis of the outcome of the bid evaluation and of the PPP projects by APIEX and
decision/authorization by the competent governmental authority to grant the PPP
concession;

Award of the contract to the first classified bidder and conjoint communication to all
bidders of the outcome of the procedure. Possibility by interested bidders, to express
complaints and advance request of clarifications about possible irregularities that could
have affected the evaluation process, ranking and identification of the successful bidder.
Award notices are published online and all bidders are provided with the outcomes of the
PPP procurement process. A period of 30 days is allowed for the presentation of claims. A
summary of the PPP contract is also published in the Official Gazette. The full PPP contract
is however not made available to the public;

Negotiation of the PPP contract that according to existing literature occurs on the basis of
a draft contract model provided by the overseeing cabinet of the Ministry for discussion.
Provided that a standard model does not seem to be in use, the PPP legislation is specific
in detailing the main chapters and content of the contract (WB, 2018);

Conclusion of the PPP commercial contract including its elements (e.g. financial agreement
etc.), and its registration and subsequent implementation.

PPP contractual arrangements

PPPs in Mozambique may take the form of a concession agreement, assignment of operation
agreement or management agreements, which may assume one of the following concession
sub-types:

Build, Operate Transfer (BOT);

Design, Build, Operate and Transfer (DBOT);

Build, Own, Operate and Transfer (DBOT);

Design, Build, Own, Operate and Transfer (DBOOT);
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e Rehabilitate, Operate and Transfer (ROT);
e Rehabilitate, Operate, Own and Transfer (ROOT).

Most of the PPP initiatives in Mozambique in the transport sector correspond to the Build
and/or Rehabilitate, Operate and Transfer model. As mentioned above a PPP contract standard
model is not in use in Mozambique; nonetheless the PPP law implementing regulation is very
detailed in terms of the expected content and elements to be included in PPP contracts.
Furthermore, the legislation foresees that all elements, including the ones ruled in the PPP law
and implementing regulation shall in any case be also included and further detailed and
specified in the contract. These also applies to the risks potentially concerning PPP initiatives
over all phases of delivery of a PPP contract, including project development, implementation,
operation and closure.

The set of risks explicitly mentioned in the PPP law implementing regulation are: political
and legal risks, conflict of interest of institutional and business as well as political nature,
economic and financial risks, project development and design risks, commercial, management
and operation risks, traffic and revenue related risks, preservation and maintenance of the
project assets, environmental impact risks and other risks not explicitly defined in the regulation
such as the effects and impacts arising from force majeure events; undue assumption by the
public party of economic and/or financial burdens of the contractor; other unforeseen events
with adverse impact on the economic and financial sustainability of the PPP contract. Further to
their identification, the PPP law also allocates these risks to the private or public party. The
treatment of the risks shall be detailed in the individual contracts. The Table below provides a
summary of the allocation by law of the risks between the public and the private sector outlining
the underlying rationale.

Table 30: Indicative risk matrix in transport PPPs in Mozambique (by risk category)

Risk type Risk category Usual allocation of risks (public/private/shared)

Context- Political and In general terms, the public party is responsible for political and
related legal risks legislative risks arising from unilateral measures taken by the government
risks or public institutions resulting in negative or adverse effects on the

normal implementation and management of the PPP contract and/or the
competitiveness of the project. The public party is also responsible for
risks of conflicts of interest of institutional nature, generated by the
concentration or accumulation of regulatory, procuring authority and/or
equity investor by a public authority. Risks of economic and political
conflict of interest are however also borne by the private party which may
arise for instance, in the event the management of the private party may
be holding a public office or have interests in business competitive to the
PPP project; or in the event public officials have an interest in the PPP
project or private entity involved in the PPP project.
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Risk type

Project
risks

Risk category

Macroeconomic
risks

Financial credit
risks

Design,
construction and
operation risks

Financial
sustainability
risks

Other risks
(force majeure
and early
termination)

Usual allocation of risks (public/private/shared)

Macroeconomic risks are primarily borne by the private party.
Inflation related risks impact on the concession financial performance of
the projects and are particularly impacting on the private sector, both at
the construction stage and operation stage. Inflation risk is particularly
relevant for those contracts regulated according to the Mozambican
Metical. It shall however be noticed that the public sector retains the
risks associated with the management of the liabilities and fiscal risks
possibly applicable to the PPP contract. In this regard the definition of
PPP included in the Mozambican Public-Private Partnership law is worth
recalling, according to which PPPs are conceived as undertakings in a
public domain (excluding mineral and petroleum resources) or a public
service area, in which, by contract and under financing, in whole or
partly by the private partner, the latter undertakes to make the
necessary investment and to exploit its activity for the efficient provision
of services or goods whose availability to the users shall be granted by
the public sector. According to legislation the PPP model shall thus be
adopted for Value-for-Money initiatives where the private sector can
bring to the public the required know how and competences for a more
cost-effective if not profitable implementation and operation of projects.
Notwithstanding this overall principle, the PPP model can be also
adopted for country strategic projects not financially viable in which case
the state should contribute to its viability. Accordingly, financial
guarantees may be granted to the contractor by the entity responsible
for financial supervision (by means of co-financing or providing financial
guarantees, facilitating access guarantees for financing, subsidies or
compensation for the provision of services or sale of products below
their actual cost).

Financial credit risks are generally retained by the private sector, who
is also responsible for defining the project financing structure.

The private party is responsible for the risks associated with the
conception and design of the project, as well as for engineering and
construction defects and associated to impacts on the environment
attributable to facts occurred after the start of the PPP concession. The
contractor is also responsible for the management and operation of the
infrastructure. The public sector retains the risks related to land
concession and public planning.

The private sector is responsible for economic and financial risks,
business, commercial as well as management and performance risks,
including demand risks, except from those contracts where subsidies are
foreseen.

Force majeure and early termination risks are shared and the effects of
force majeure events should be mitigated on fair terms by both parties.
Cases of force majeure and early termination are to be specified in the PPP
contracts.

Source: Authors.

The above risk allocation matrix is generally applicable to the PPP projects in Mozambique, with
no specific differences between BOT and ROT initiatives.
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Based on the analysis of the existing literature, it seems that risk management practices and
processes in Mozambique are extensively addressed in the PPP law and in its implementing
regulation. The principles and provisions included in the legislation foresee the appropriate
management of risks at all stages of the PPP project life-cycle from project idea to project
closure. Risks as well as institutional responsibilities and timing of risk evaluation and
monitoring reporting are also identified and reference is made to the use of guidelines/pre-
defined models for ex-ante appraisal and ex-post assessment. Mozambican institutions seem
however facing difficulties in the application of legislative provisions. This issue seems primarily
triggered by the lack of capacity and resources and unavailability or in any case inadequacy of
the existing guidelines and models, that may require adaptation/improvement (see also SET,
2018).

Performance metrics

According to PPP legislation, line Ministries, have ultimate responsibility on the monitoring of
the PPPs in their sector of competence. The Ministry of Economy and Finance has responsibility
in supervising the monitoring of the economic and financial performance of the PPPs in all
sectors. The Regulatory Authorities have responsibilities in controlling the delivery of the PPP
under the contractual standpoint and make sure the parties conform to the terms set in the PPP
contracts.

Auditing and monitoring procedures are also defined by law. The Regulatory Authority has
responsibility to elaborate monitoring reports on the performance of the PPPs, every six
months. These reports shall be submitted to the line Ministries and to the Ministry of Economy
and Finance. This information is to be gathered both at the construction and operational stages
of the delivery of the PPP contract. The monitoring activity performed by the Regulatory
Authority shall encompass the technical and functional scope of the project as well as its socio-
economic and financial targets. This authority is responsible for the verification of the fulfilment
of the contractual provision by the public and private parties. To the purposes of elaborating
these reporting activities the line Ministry is responsible of defining the tools and models
required for the measurement of the progresses of the works during the construction stage and
performance parameters for the assessment of the PPP at the operation stage. The Ministry of
Economy and Finance is responsible for the definition of the tools and models for the monitoring
and reporting of the economic and financial performance of the PPPs. In order to elaborate the
periodical reporting, the Regulatory Authority shall collect the relevant information from the
PPP contractors. Accordingly PPP contractors have reporting obligations on a biannual basis.
The line Ministry and the Ministry of Economy and Finance shall furthermore elaborate
individual and global monitoring reporting on the PPPs. The PPP contract shall explicitly include
the type of information required for monitoring purposes along with the responsibilities and
competent authorities involved in the follow up procedures and the monitoring schedule.
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Box 20 Monitoring project performance in Mozambique

In the State Account Audit report for the year 2017 the Supreme Audit Institution claims about
inconsistencies in the PPPs monitoring reporting data provided by the concessionaires
compared to the ones included in the State Account Report. As part of the state account auditing
exercise, the Supreme Audit Institution visited several PPP concessionaires including the Maputo
and Beira Port, Maputo Railway Corridor, Nacala Integrated Logistics Corridor, Pemba Port and
Logistics Terminal, National Road N.2 4 — TRAC and Zambesi Highways toll roads. Data were
requested which are part of the monitoring process according to the PPP legislation and contract.
This information was compared with the one included in the General State Account of 2017.
Differences emerged which relate to the main concession risk/benefit sharing parameters,
including concession fixed and variable fees, taxes, number of national and international
employees. The need for the Supreme Audit Institution to perform such an exercise reveals issues
relating to the accurate monitoring of the PPPs. The information is likely collected and produced
by the contractors, and deficiencies may likely affect the operate of the Ministries. The role of the
Regulatory Authorities in setting up a consistent database of PPPs appears strategically relevant
to solve incoherencies between the monitoring data (Supreme Audit Institution, 2018).

As commented in previous sections above the legal provisions are accurate in setting the
legislative and procedural background for an appropriate follow up process. However, as also
reported by the Mozambican Authorities, the procedures prescribed by law are not, or in any
case not entirely in place, which does not allow the proper ex-ante and ex-post evaluation of the
PPPs and the management of the risks associated with their delivery. Furthermore according to
the law, there seem to be no provision on the opportunity to make the performance evaluation
and monitoring of the PPPs publicly available. The opportunity to improve transparency all
along the PPP management system as well as at the individual project level is recommended by
several studies which should also concern the publicity of the contractual provisions as well as
the outcome of the monitoring of the PPPs (Fischer & Nhabinde, 2012).

Remuneration

In general terms PPPs in Mozambique are conceived as initiatives to improve the economic and
financial management of assets. Accordingly they shall be designed to be self-sustainable and
maximize cost-effectiveness and/or cost-efficiency of project construction and operation. As a
standard practice the PPP contracts implemented in Mozambique foresee the direct collection
of tolls or users’ fees from the end users of passengers’ and/or freight services. The law also
allows for the possibility to provide compensations or subsidies by the public sector to
remunerate the PPP contracts. On the other hand concession taxes and fixed as well as variable
fees are also foreseen to be paid by the contractors according to the risk/benefit sharing
principle set in the PPP law and its implementing regulation.
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Box 21 Contract remuneration schemes: the TRAC concession

In their Assessment of Public-Private Partnerships in Mozambique, Fischer & Nhabinde describe
the remuneration scheme of the National Road N. 4 part of the Trans African Concessions
(TRAC) toll road jointly implemented by South Africa and Mozambique, under responsibility of
South Africa. The project was set up to be self-sustainable on the basis of the collection of tolls
from the users. The concessionary company has to pay 5% of toll revenue to the government
(turning to 10% upon repayment of the loans). VAT and corporate income tax are also to be paid.
TRAC benefits from an incentive in terms of tax payment, namely a percentage reduction up to
reaching a pre-defined demand threshold. The report however mentions in this respect that it is
not clear whether the government has an independent monitoring system of traffic flows, which
may compromise the factual application of such clause or its appropriate monitoring. Overall the
report considers the scheme as successful under the functional standpoint and traffic appears to
be higher than originally forecasted. Some technical problems are mentioned which relate to the
slightly worse condition of the road, likely due to the traffic levels exceeding the forecasted ones
(due to import of low price second hand cars and reduction of the toll road rates in real terms as
price adjustment is linked to Consumer Price Index and no increases occurred at the time the
report was elaborated), and inappropriate monitoring of truck loads in Mozambique. Other
problems are also mentioned in the report which relate to the unavailability of emergency and
ambulance services along the road and unauthorized construction on the land deserved for future
expansion of the road (Fischer & Nhabinde, 2012).

The TRAC implementation scheme is also meaningful in terms of concerns by the governments at
the time the concession was implemented as this was the first toll road project in Mozambique
and uncertainties existed about the reaction by the road users to the introduction of tolls. In
order to mitigate this risk the two governments guaranteed both the debt and the equity (20% of
the total project cost). Furthermore, rates in Mozambique were subsidized by the tolls from South
Africa and discounts were adopted for public transport (Fischer & Nhabinde, 2012).

The information publicly available on the press and on public articles is not entirely consistent
in terms of positive or negative performance of the PPPs in economic and financial terms or
more generally with reference to the risk/benefit sharing elements usually considered in the
PPP concession agreements in Mozambique, including the concession variable fees depending
on extra profits, payment of taxes (net of possible investment incentives), employment of
national personnel generated by the PPP etc. Evidences presenting historical series of the
performance of the concessions over time, since their start year are not available and some press
articles are available either reporting in negative or positive terms on the performance of some
concessions over different and limited reporting periods, possibly also reflecting contingent
situations which do not allow presenting a reliable conclusion in the framework of this report,
also taking into consideration the reliability issue of the performance indicators of the
concessions as in the State Account Audit report for the year 2017 by the Supreme Audit
Institution.
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5.3.5. Construction and asset delivery

Management of risks during design and construction

As mentioned above, project design documentation, including detailed technical specifications,
are elaborated by the contractors. Environmental Impact Assessment studies are also under the
responsibility of the private sector. Accordingly, technical design risks are retained by the
private party. The contractor is also responsible for works related defects and for the timely
construction of the project and the risks associated with its implementation according to the
foreseen schedule.

Box 22 Contract remuneration schemes: the Beira Railway Company Concession

In the 2012 World Bank Implementation Completion and Results Report No: ICR2154 of the
Companhia dos Caminhos de Ferro da Beira (Beira Railway Company), construction delays and
cost overruns are mentioned, which appear to be primarily associated to the inappropriate
supervision and negligence by the private contractor involved in the SPV. An Independent
Engineer was hired by the SPV to the purpose of supervising the implementation of the works.
Reporting by the independent engineer were regularly and appropriately elaborated, which were
apparently neglected by the private contractor leading the SPV. CFM was apparently excluded
from the management of the implementation of the project by the private partner and apart from
notifying the problems could not intervene in their solution in practice. Finally, the World Bank
appears also not to have adequately taken into consideration the outcomes of the reports by the
Independent Engineer, in their monitoring activities (WB, 2012).

Similarly to the comments made on the elaboration and verification of feasibility studies, the
supervision of the implementation of the works by more entities, including Independent
Engineers as well as the organization of periodic due diligences is an appropriate mitigation
measure of risks related to the timely implementation of the projects and early identification
and remediation of possible defects. Possible conflicts may indeed exist within SPVs and biases
in the monitoring and reporting activities by the different involved parties on the basis of
individual reporting sources may always occur, which could be avoided by means of
involvement of more independent reviews.

5.3.6. Operation

Management of risks during operation

The private party also retains full responsibility on the operation of the infrastructure and/or
delivery of the services.
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Box 23 PPP Performance Monitoring in Mozambique

In the development results report of the EU-AFRICA Infrastructure Trust Fund - ITF for the
period 2007-2012, the European Investment Bank comments on the outcome of the investments
supported by the bank at the Beira Port Concession in Mozambique. The report comments the
positive impact of the financed works and namely dredging of the port channel. This resulted
indeed in an increase of traffic at the port. On the other hand, the report also comments on the
underperformance of this facility in terms of high turnaround times and high financial charges,
which are attributable to inefficiencies in the management and port operations (EIB, 2014).

In their Assessment of Public-Private Partnerships in Mozambique, Fischer & Nhabinde describe
the components of the Maputo corridor and namely the Maputo Port, Rassano Garcia railway line
and National Road N. 4 (TRAC) as successful cases under the technical and functional stand
points, these contracts resulting in increased capacity and throughput. The Beira Port is also
described in the report which in line with the above reference from the EIB is considered a
positive example in terms of infrastructure works and their impact. However operational issues
are also described which relate to administrative inefficiencies, particularly related to customs as
well as other handling and logistics related operations at the port. The report notices in this
respect that contrary to the Maputo Port, CFM at Beira Port is still acting port authority and
performs as both operator and regulator (Fischer & Nhabinde, 2012).

The example of the Beira Port Concession above emphasizes the importance of setting up and
making operational the Regulatory Authorities in monitoring the performance of the PPPs.
Particularly in terms of control and supervision of regulates services, monitoring activities by
the line Ministries may not be entirely effective. This recommendation is of particular relevance
in those cases where, like in Mozambique, the infrastructure manager and operator of the
railway and port infrastructure is directly involved as a partner in the PPPs. Furthermore, the
opportunity to separate the infrastructure manager, from the operators and regulatory body is
also relevant.

Bonus/malus schemes

According to publicly available information and PPP legislation, penalties and or bonuses do
not seem to be applied to the PPPs in Mozambique, which could either relate to the performance
of the SPV at the construction or operation stages (WB, 2018).

In case of underperformance, according to the Mozambican law, the procuring authority may
however terminate the contract if the delays are attributable to the contractor, in which case the
SPV loses the financial guarantees appropriately required by the public sector to mitigate risks
of underperformance by the contractor. Conversely, if the contract is terminated due to causes
attributable to the public sector the guarantees shall be returned to the private party.
Indemnifications are also foreseen that could apply to both parties depending on the
responsibility determining the termination of the contract.
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Box 24 Contract termination: the Beira Railway Company Concession

In the 2012 World Bank Implementation Completion and Results Report No: ICR2154 of the
Companhia dos Caminhos de Ferro da Beira (Beira Railway Company) the World Bank comments
on the appropriateness to avoid as far as possible the termination of a PPP contract due to the
costs this implies for the involved parties in terms of undergoing an arbitration procedure (WB,
2012).

In their Assessment of Public-Private Partnerships in Mozambique, Fischer & Nhabinde
recommend in this respect the opportunity of defining conflict resolution mechanisms at the
general level in the PPP law and not at the contractual level as this reduces the transaction costs
associated with the contract termination procedures (Fischer & Nhabinde, 2012).

Considering that according to the legislation PPP contracts in Mozambique have a fixed and
variable concession fee, the use of bonus/malus schemes may be considered for the
management of the variable fees as an incentive to maximize the throughput of the different
concessions. On the other hand, the implementation of such solutions requires strong
Regulatory Authorities and should be preferably associated to schemes where the public and
private party are clearly separated on the client and provider sides in order to avoid conflicts
within the SPVs for the possible responsibilities in terms of possible underperformance of the
projects in generating demand and/or revenue premium target volumes.

Contract renegotiation

Amendments or changes to the contract terms shall take the form of contractual addenda and
require undergoing the same approval process followed for the signature of the original
contract. Changes shall be mutually agreed by both parties. Contractual changes are deemed
possible to reflect the impact of causes independent from any of the contracting parties that
could be reflected in an extension of the contract duration or modification of the construction
or operation phases. Risk-benefit allocation clauses or the economic-financial performance
parameters or prices and tariffs should not be changed.

Changes in the ownership/contract assignment are possible specified that the criteria requested
at the tendering stage are also met by the replacing entity and subject to express agreement by
the procuring authority. The transfer of a PPP contract is in any case considered an exceptional
measure that needs to be justified as beneficial to the national society. The replacing entity has
also to explicitly assume contractual obligations in front of the procuring authority and the
operation shall occur under financial guarantee by the transferee. The legislation on PPPs allows
for the restructuring of an SPV due to financial problems, specified that lenders are not allowed
to take control of the PPP project (lender step-in rights) in the event of default by the private
partner or underperformance of the contractor.

Dispute resolution mechanisms are also appropriately considered by law which are to be
included in PPP contracts, mediation and arbitration measures include international arbitration
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as well as investor-state arbitration as Mozambique in 1998 adopted the 1958 New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards.

5.3.7. End of contract
Contract return

According to PPP legislation at the end of the concession period the infrastructure shall be
returned to the procuring authority in optimal conditions under both the infrastructural and
functional stand points. Concession periods may vary according to the financial performance of
the project. However maximum duration is set by law to 30 years for greenfield projects and 20
years for brownfield initiatives related to rehabilitation projects. The duration of lease or
management contracts relating to existing infrastructure involving no or limited works shall not
exceed 10 years. Greenfield projects may be extended for a maximum period of 10 years. The
contract return process shall start 3 years before the expiry of the concession period, which is a
reasonable time span to allow the parties making all the necessary due diligences and
procedures, including the launch of a new tendering process for the eventual transfer of the
concession to a subsequent contract.

Actually no PPP contract in Mozambique has reached the end of the concession period. The
Maputo Port Terminal and Beira Port concessions have been actually extended before the expiry
of the concession period. In both cases extensions seems to be motivated by
adjustments/expansions of the investment programs at the basis of the concession#!, specified
that on the basis of publicly available information it is not possible to understand the reason
why these concessions were not retendered, specified that they had been granted on the basis
of the legislation in place before the current PPP law was published in 2011.

Follow up

The PPP legislation in place explicitly defines principles, procedures and responsibilities for the
appropriate monitoring and assessment of PPPs and makes reference to guidelines/models for
the appraisal and follow up of PPPs. This shall be done with reference to individual projects as
well as to the system of PPPs as a whole within the specific sector or national economy. Yet the
institutional setting presents weaknesses in terms of structure and capacity to perform in line
with the requirements set in the legislation. The setup of PPP units within the line Ministries and
of a dedicated PPP unit would be generally appropriate to support the monitoring process of the
PPPs, and specifically useful for the ex-post assessment of the PPPs. A central PPP database
could be developed and used to identify success stories as well as systemically analyze the
performance of the PPPs with reference to internal and external factors thus making effectively
possible the management of the risks associated to their delivery.

41 https://macauhub.com.mo/pt/2018/07 /12 /pt-concessao-do-porto-da-beira-mocambique-prorrogada-por-

15-anos/; http: //www.portmaputo.com/pt-pt/fags/
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5.3.8. Conclusions and recommendations

Conclusions

The case study on risk management practices currently applied to PPP projects in the transport
sector in the Republic of Mozambique reports on the main findings of the review of existing
relevant literature and documents.

The following issues have been identified in the study affecting the different stages of project

life-cycle:
e Unclear process of identification and selection of the projects to be developed under
the PPP model and excessive use of the unsolicited proposal PPP development practice;

e Lack of a PPP centralized dedicated unit and lack of units/departments within the main
involved ministries;

e Difficulties of the institutional setting to appropriately and effectively develop and
monitor the implementation and delivery of the PPPs;

e Lack of human resource capacity in the appropriate monitoring and management of the
risks associated with PPP projects.

All the PPPs implemented in the transport sector except the National Road N. 4 and Zambesi
Highways toll roads#? see the direct involvement of the national railway and port infrastructure
manager and operator as a shareholder in the equity of the PPPs. This solution was identified
aiming at improving the performance of the public sector in developing and managing the
railway and port infrastructure, benefitting from the know-how of private contractors and
operators and sharing the benefits from the joint venture.

Albeit sensible in principle, this solution presents the risk of possible conflicts within the SPV
due to potential underperformance of any of both parties, which would inevitably result in a
conflict also between the government and the SPV. Another risk associated with the above
scheme is that of identifying projects on the basis of the technical conditions of the
infrastructure, neglecting that PPPs should be sound initiatives primarily under the technical
and functional stand point. Public-Private Partnerships should indeed be Value-for-Money
projects to mitigate demand and traffic risks as well as liability risks. Accordingly, in the
development of rail-port projects attention should be given to the involvement of partners in
the SPV that can mitigate and manage the risks attributed to the private party and maximize the
effectiveness of the project in reaching its technical and functional targets. In the context of
Mozambique mine industry partners could represent an example in this respect as also
demonstrated by the involvement of the Vale company in the equity of the Nacala corridor
(Fischer & Nhabinde, 2012). An alternative option could be the involvement in the SPV of a
logistics operator that has of course strong interest in using the line to operate their services

42 For more details on the Zambesi Highways toll road, see Valério J. (2015), Concessdo Nova Ponte de Tete e
Estradas. Available at: http://www.crp.pt/docs/A485181-8 CRP T1 078.pdf
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between productive sites and logistics nodes. Albeit reasonable under the socio-economic
standpoint for the country, including in the scope and assessment of the PPPs additional
elements such as the contribution of a project to the generation of local employment or training
of the local management or involvement of local companies may add risks to the PPP that are
not related to the main purpose of the project. These considerations were also included in the
2012 World Bank Implementation Completion and Results Report No: ICR2154 of the
Companhia dos Caminhos de Ferro da Beira (Beira Railway Company), reporting on the issues
that caused the termination of the Beira Railway Company PPP. This report also recommended
to avoid CFM being involved as a shareholder in the PPPs in the future, which is also suggested
in other PPP assessment studies (USAID 2010; Fischer & Nhabinde, 2012). In accordance with
the number of projects in which CFM is involved, improvements in the management of the risks
associated with PPPs in the transport sector in Mozambique will significantly depend on the
solutions of the conflicts of interest potentially associated with the role of this entity. Further
recommendations on the improvement risk management processes are reported in the
following sections which generally apply to the sector as a whole.

Policy recommendations

On the basis of the above-identified issues the following set of policy recommendations is
proposed:

e Political measures: PPP projects should primarily result from the elaboration of national
integrated development plans or transport master plans in order to make sure these are
integrated in the wider socio-economic development vision and strategy of the
government. Their identification should be framed in the wider context of the investments
required for the development of the transport system and their selection should be based
on the capacity of these projects to perform positively and possibly better than other
investments in terms of cost-effectiveness and cost-efficiency analysis. This is required to
ensure that the projects may effectively be attractive to the private sector and investors
market, also mitigating the risk of contingent and long term liabilities for the stage budget.

e Institutional and organizational measures: due consideration should be given to the
establishment of a PPP unit with the purpose of promoting, appraising and granting
authorizations for PPPs development and implementation. Aimed at maximizing
coherence between the PPP initiatives and the national and sector development plans, the
unit could be set up within or under control of the Ministry of Economy and Finance and it
could be linked to the Office of Presidency or Prime Minister. Adequate staff and resources
should be secured to this unit to hire technical experts for specific advisory services. PPP
units may be also set up within the organization of the main line Ministries involved in the
planning, development, implementation and monitoring of PPP projects in the transport
sector as well as within the established Regulatory Authorities. Regulatory Authorities
should be effectively put in the operational condition of exercising their duties concerning
the control and supervision of the PPP contracts.

e Technical measures: Independent consultants and engineers should be recruited for due
diligence and auditing procedures of feasibility studies as well as technical design
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documentation, project implementation and operation monitoring procedures. This
should be particularly considered to minimize the risks of conflict of interest between the
public and private parties directly involved in the SPV of the PPPs as in the case of the
initiatives active in the rail-port transport sector.

Legislative measures: possible changes in the existing legislation should be considered
to improve transparency in the procurement and monitoring of the implementation and
delivery of the PPPs.

Procedural measures: for the appropriate management of PPP risks towards the
successful implementation of transport investments, risk management guidelines and
checklists should be considered for adoption. Further to the identification of the main risks
applicable to the PPPs over the course of the different stages of project life-cycle, the
entities responsible for their assessment and monitoring should be indicated, together
with the frequency of the reporting activities. Standard templates for the collection of
relevant project related information should be used.

Statistics and surveys: due consideration should be given to institutional transparency,
particularly concerning the collection and publication of information and data on the
management of contingency liabilities and fiscal risks, as well as the performance of the
PPP contracts. In order to solve consistency issues in the monitoring reporting provided
by the different parties involved in the PPP projects, due consideration should be given to
the adoption of an IT integrated toolkit to be possibly managed by the PPP unit or
Regulatory Authorities.

Capacity-building measures: the PPP dedicated teams within the line Ministries,
Ministry of Economy and Finance, Regulatory Authorities, CFM should have or develop
competences for the appropriate planning, development, appraisal, monitoring and
assessment of PPP projects. In line with previous experiences this could be done by means
of support from international funding institutions and multilateral agencies.

Follow up measures: the control and supervision activities attributed by law to the
Regulatory Authorities should become effective in order to ensure the monitoring
reporting produced by the contractors and line Ministries and the Ministry of Economy
and Finance can be used for accountability as well as lesson learning processes.
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5.4. Arab cluster, Case study 1: Algeria
5.4.1. Introduction
Scope of the case study

The scope of this case study is to illustrate the practices currently in place for the management
of the risks associated with PPP projects in the transport sector in Algeria, with reference to the
entire life-cycle of Public-Private Initiatives and the elements of the conceptual framework
identified at Chapter 3. Existing literature and publicly available information represent the main
sources for the elaboration of this case study.

Overview of PPPs in the transport sector

According to the World Bank’s database on Private Participation in Infrastructure and existing
literature about 26 PPP initiatives have been implemented in Algeria, of which 24 are deemed
to be active. Most of these have been implemented in the water desalination and distribution
sectors, some in the energy sector, and 5 public-private projects have been implemented in
the transport sector. Of the 5 PPPs in the transport sector only three involves rehabilitation
and/or construction of transport infrastructure. All these have been all implemented in the field
of maritime transport and relate to the operation of container terminals at the ports of Bejaia,
Algiers and Djen Djen. The Table below provides basic information on these initiatives (Tidjani
C., Benkassir I, 2019; WB, 2019).

Table 31: PPPs in the transport sector in Algeria

Year of Concession Share of Responsible
Project Name Type of PPP contract . private p .
i Period K Ministry
signature equity
Bejaia Rehabilitate, Ministry of Public
Mediterranean operate, and 2005 20 49% Works and
Terminal transfer Transport
Build,
rehal;;litate Ministry of Public
Port of Djen ! 2009 30 50% Works and
operate, and
Transport
transfer
Build,
u? . Ministry of Public
) rehabilitate,
Ports of Algiers 2009 30 50% Works and
operate, and
Transport
transfer

Source: Authors based on World Bank’s database on Private Participation in Infrastructure (WB, 2019).

Further to the above three initiatives, two additional projects are mentioned in public literature
which relate to management contracts for the operation and maintenance of the Houari
Boumediene Airport (Algiers International Airport) and Metro of Algiers. Not involving
rehabilitation and/or development of new infrastructure, these type of projects are not the
specific focus of this study.
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Reference to specific projects

Reference to the Bejaia Mediterranean Terminal PPP project concerning the rehabilitation,
operation and maintenance of the Port of Bejaia is made in this case study to substantiate the
description of risk management practices in PPP transport projects in Algeria and provision of
recommendations. This initiative has been selected based on availability of information,
however it does not constitute a representative sample of the performance of PPPs in the
country.

5.4.2. Strategy and policy

Political support and strategies

In general terms PPP experience in the People's Democratic Republic of Algeria has so far been
characterized by the adoption of the institutional PPP model both in the transport sector as
well as in other sectors. Joint ventures have been established between state owned enterprises
and international private companies for the rehabilitation and/or new construction of projects
and/or for the operation and maintenance of existing infrastructure and equipment. Concession
agreements have been granted to the corresponding SPVs by the Ministry of Public Works and
Transport. The Table below summarizes the composition of the five PPP projects implemented
so far in the transport sector in Algeria.

Table 32: Institutional PPPs in the transport sector in Algeria - JV Composition

Project Name Type of PPP Algerian Public Entity Private Entity
Bejaia Mediterranean @ Rehabilitate, operate, and Entreprise Portuaire de Portek International
Terminal transfer Bejaia - EPB Pte Ltd (PIPL)
Société de Gestion des
Houari Boumediene ) Aéroports De Paris -
. Management contract Services et Infrastructures
Airport , . ADP
Aéroportuaires - SGSIA
Régie Autonome des
Entreprise du Métro Transports Parisiens
Metro of Algiers Management contract , prise cu , P !
d’Alger - EMA Développement
(RATP Dev.)
Port of Djen Build, rehabilitate, Entre.prise P-’ortuaire de DP World
operate, and transfer Djen - Djen - EPJ
Build, rehabilitate, Entreprise Portuaire
Ports of Algiers DP World
g operate, and transfer d’Alger - EPAL or

Source: Authors based on World Bank’s database on Private Participation in Infrastructure (WB, 2019).

The fact that the institutional PPP model has been adopted in Algeria does not seem to be
unintended. According to the existing legislation on finance, foreign investments in the
production of goods and services in Algeria are possible only in the framework of a partnership
with alocal company in which the national resident shareholding represents at least 51% of the

equity. Further to the 49/51 rule, which is mandatory since 2009, some additional regulatory
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restrictions apply to foreign investments in Algeria which according to literature represent a
potential deterrent on private sector investments and PPPs. These include the elimination of
free transfer of imports, and the pre-emptive right allowing the government the right to buy
back the assets of private companies. Furthermore foreign direct investments or partnership
investments must also receive approval by the National Investment Council (Conseil National
de I'Investissement — CNI) and are required to present a balance in surplus currency in favor of
Algeria throughout the duration of the project. With the exception of equity, financing of projects
shall be provided by local banks only. Whilst the above elements are clearly aimed at making the
country benefiting from foreign investments and privatization processes - particularly in terms
of transfer of know-how and competences (see Box overleaf) - the same also represent potential
obstacles to the attraction of foreign investments and development of PPP projects as
commented in several literature (EIB, 2011; KDI, 2014, Nesrine Bougriou N., Benterki A. 2018).

The organic Law N. 18-15 of 201843 on finance legislation actually foresees the possibility for
the state to finance either partially or totally, public investment operations, in a contractual
framework or in partnership with a legal entity of public or private nature, provided that the
investment is compatible with medium-term state budgetary framework and that it is in line
with the strategies of the concerned sector.

The above principle that seems to facilitate the implementation of PPP initiatives in Algeria
reflects the targets and objectives set in the current government's action plan adopted in
September 2017 (government of the Republic of Algeria, 2017). The Government Policy in the
Field of Transport of 2015 is also emphasizing the relevance of PPP initiatives, particularly in
the maritime, airport and logistics sectors, albeit making specific reference to Institutional PPP
under the 49/51 rule (Ministry of Public Works and Transport of the Republic of Algeria, 2015).

On the basis of publicly available information## it is noticed that over the course of 2017 several
discussions occurred at the institutional level involving the World Bank and the Algerian
Authorities including the National Development Equipment Fund (Caisse Nationale
d’Equipement pour le Développement - CNED), responsible for the promotion of PPPs. These
aimed at identifying four pilot projects in the transport sector likely to be financed by the World
Bank under the PPP model, namely: a section of the East-West toll road; the Bus Rapid Transit
connecting Tafourah to the Houari-Boumediene International Airport; the Oran metro; and the
extension of the Algiers metro (Section Place des Martyrs a Chevalley). These projects were
assumed to be subject of feasibility study by the World Bank and CNED, which could represent
pilot initiatives to receive funding support from the World Bank in the transport sector prior to
the possible involvement of the bank in PPP initiatives in other sectors.

43 https: //www.mfdgi.gov.dz/images/pdf/textes reglementaires/F2018053.pdf
44 https://algeria-watch.org/?p=17144
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Box 25 Transfer of know-how and competences in PPP institutional initiatives: the
examples of the Houari Boumediene Airport and Metro of Algiers projects

Albeit not involving the development and implementation of construction works the Houari
Boumediene Airport and Metro of Algiers PPP initiatives are worth mentioning in this report as
both initiatives have been subject of a doctoral research on the effectiveness of PPPs in
transferring know-how and competences to the local staff (Hadjar, 2014). Three case studies have
been selected for empirical analysis as part of the research including one Joint Venture in the
water sector and two in the transport sector, namely the Joint Ventures between the Société de
Gestion des Services et Infrastructures Aéroportuaires - SGSIA and Aéroports De Paris - ADP and
the Entreprise du Métro d’Alger - EMA and the Régie Autonome des Transports Parisiens
Development (RATP Dev.). The first Joint Venture started in 2006 and completed in 2014 related
to the operation and maintenance of the Algiers International Airport and the second one, set up
in 2011 and completed in 2018 concerns the operation and maintenance of the Metro d’Algiers.
Both were set up with the main purpose of benefitting from the experience and know-how of the
international companies in their respective fields of operation. As part of the contracts training
activities of the local personnel and particularly the managers of the Algerian public partners
were also foreseen. The results of the research are generally positive in terms of transfer of know-
how and competence in the three PPP contracts, specified that:

e The activities relating to the transfer of competences to managers are effectively put in
place although with some delay. Annual progress monitoring is performed;

e The transfer of know-how to the local organization and the capacity of the local managers
to become self-sufficient seems to require longer time than expected;

e Effectiveness in transferring of knowledge seems also to be related to the duration of the
PPP contract.

Algeria has implemented a number of institutional PPPs in the past trying to benefit from the
transfer of know-how and competences from foreign public and private companies. Over the
course of the past decades Algeria has gradually started a transition process from a centralized
economy to a market-oriented economy, and particularly since the beginning of the years 2000s
under the impulse of globalization the country started including provisions concerning PPPs in
the relevant strategic development plans aimed at reducing the dependency of the country
economy on the oil sector. In 2005 Algeria started elaborating its National Development Master
Plan 2025 (Schéma National d’Aménagement du Territoire, SNAT), subsequently approved in
2010. Together with the SNAT, sector master plans have been also prepared and a 2010-2014
five years Public Investment Plan was also elaborated setting an ambitious program of
infrastructure development including the implementation of USD 35 billion investments for
railway and urban transit schemes developments. The opportunity to consider alternatives to
public procurement, recurring to private sector financing was mentioned in the National
Development Master Plan, which was subsequently recalled by the government in the
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subsequent strategic plans. On the other hand restrictions exist in the legal framework that
partially limit the opening of the market to foreign private investors and private operations in
the country. The Algerian Authorities seem currently considering to facilitate foreign
investments and PPP initiatives, however the existing policy and strategies still have to fully
reflect these possible changes. Within this context PPPs are still conceived in the framework
of institutional initiatives rather than specific projects. A list of PPP projects does not seem
to be publicly available. Investment needs seem to be identified and analyzed at the sector/mode
level. However a systematic approach to the identification of initiatives suitable for
implementation as PPP projects does not seem to be in place. According to literature, public
institutions does not appear to be aware of the needs and benefits possibly associated to PPP
initiatives and the deployment of the PPP model as a funding and procurement method for
infrastructure development and operation (KDI, 2014, CNED 2015).

Legal provisions

A PPP dedicated legislation and regulatory framework is not existing at present in the
People's Democratic Republic of Algeria. The legal provisions regulating the use and
applicability of the PPP model in this country currently consist of the following provisions
related to public procurement and investments, also applying to PPPs:

e Presidential Decree N. 15-247 of 2015, concerning the Public Procurement Code and
representing the main legal provision on the procurement of public works and services;

e Law N. 16-09 of 2016, on public investments and their promotion;

e Executive Decree N. 04-162 of 2004, relating to the establishment and operation of the
National Fund for the Development of Equipment (Caisse Nationale d’Equipement pour le
Développement - CNED), that is the unit within the Ministry of Finance responsible for the
facilitation of the development and implementation of PPPs in Algeria;

e Decree N. 07-364 of 2007, about the organization of the central administration of the
Ministry of Finance;

e Decree N. 14-320 of 2014, relating to the procuring authorities and the delegated
procuring institutions;

e Law N. 08-09 of 2008, concerning the Civil and Administrative Code.

Further to the above, additional sectorial legislation applies to public procurement and
investments in the transport sector including PPP projects:

e Ordinance N. 76-80 of 1976, concerning the Maritime Code;
e Law N. 98-06 of 1998, regulating civil aviation in Algeria.

The absence of a PPP dedicated regulatory framework in Algeria did not precluded the

development and implementation of PPP projects in the country; however the existing

legislation is deemed inadequate to appropriately regulate the complexity of PPP initiatives in

their entire life-cycle (EIB, 2011; KID, 2014; Nesrine Bougriou N. Benterki A. 2018).

Furthermore the existing legislation is also commented to be of unclear interpretation also

requiring the conjoint consideration of interpretative or regulatory circulars resulting in some
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cases in potential lack of consistency (KID, 2014). According to existing literature, a draft PPP
law appears to have been elaborated in 2017/2018 (WB, 2018), however there is no publicly
available information on the status of this law. Most literature relating to the applicability of PPP
model in Algeria calls for the adoption of a dedicated PPP regulatory framework, also aimed at
removing the barriers to foreign investors and lenders (EIB, 2011; KID, 2014; Nesrine Bougriou
N., Benterki A. 2018). Additional measures concern the adoption of a PPP national policy and
promote institutional reform by raising awareness among public institutions about the
appropriate recourse to PPP for infrastructure and service procurement in the public
infrastructure sector, and set up a PPP unit (KID, 2014; CNED, 2015).

Institutional arrangements

The following institutions represent the main governmental agencies involved in the
development and implementation of PPP projects in the transport sector in Algeria:

e Planning and supervisory bodies:

o The government of the People's Democratic Republic of Algeria defines the Action
Plan for the Implementation of the Development Program of the Presidency of Algeria,
whereas the Ministry of Public Works and Transport (Ministere des Travaux
Publics et des Transports) is responsible for the elaboration of the governmental
sector policy. Within the Ministry of Public Works and Transport the National
Technical Supervisory Body for Public Works (Organisme National de contréle
Technique des Travaux Publics - CTTP) is also worth mentioning which is responsible
for the elaboration of technical guidelines and specifications, as well as for the
development and review of infrastructure and technological studies and transport
plans;

o The State Participation Council (Conseil de Participation de I'Etat - CPE), is a
governmental body responsible for the organization, management and privatization of
state owned enterprises. Under responsibility of the Prime Minister and involving
most of the Ministries, this body sets the state participation and privatization policies
and reviews and approves the dossiers concerning projects involving state
participation. The Council supervises the financial performance of the state owned
enterprises, including those involving private equity, whereas the line Ministries keep
supervision on their economic and technical performance;

o The National Investment Council (Conseil National de I'Investissement - CNI)
represents the highest decision-making body in the field of investment promotion. The
Council is chaired by the Prime Minister and involves the Minister of Interior, Local
Authorities and Territorial Planning, the Minister of Foreign Affairs, the Minister of
Finance, the Minister of Industry and Mines, the Minister of Commerce, the Minister of
the Environment and Renewable Energies, the Minister of Territorial Planning,
Tourism and Handicrafts, the Minister of Agriculture, Rural Development and
Fisheries, and the President of the Algerian Chamber of Commerce and Industry. The
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Council secretariat is provided by the National Agency of Investment Development
(Agence Nationale de Développement de I'Investissement - ANDI). Supervised by the
National Investment Council, the Board of Directors of the Agency consists of
representatives of the Ministry of Industry and Mines, other relevant Ministries and
Agencies, the Bank of Algeria, Algerian Chamber of Commerce and Industry and the
main organizations of job-creating industries. The Agency provides support to
companies incorporated in Algeria that make investments in the manufacturing and
services sectors. Companies in the upstream sectors of the economy, such as
hydrocarbons, and foreign companies in EPC (Engineering, Procurement and
Construction: Engineering, Procurement and Construction) appear to be excluded
from this support (JICA, 2018);

o The National Development Equipment Fund (Caisse Nationale d’Equipement pour
le Développement — CNED), is a technical body responsible for the ex-ante appraisal,
implementation monitoring and ex-post assessment of major projects in Algeria.
Under control of the Ministry of Finance, CNED has the overall objective of increasing
the efficiency of the capital expenditure of the state, improving the process of
evaluation, implementation and follow-up of major economic and social infrastructure
projects, requiring the mobilization significant financial and human resources, as well
as diversifying the sources of financing of the projects and optimizing their cost of
financing. CNED is structured into 5 different directorates:

= The Methods Directorate (Direction des Méthodes), responsible for: a)
Developing, disseminating and promoting evaluation and monitoring tools for the
implementation of major projects, in collaboration with the line Ministries and
concerned project promoters; b) Organising training sessions and advanced
training courses for the staff of the Fund, the line Ministries and concerned project
promoters; c) Collecting and analyzing the studies and works carried out by the
Fund, sector studies and master plans of major public infrastructures prepared
by the line Ministries, as well as additional related studies carried out by the
public administration, or other stakeholders; d) Elaborating quarterly and annual
activity reports of the Fund;

= The Directorate of Project Studies Appraisal (Direction de la Revue des Etudes
des Projets), responsible for: a) Checking the coherence of the project concept, as
elaborated by responsible line Ministries and other project promoters, with
national and sectoral development programs and strategies; b) Appraising the
pre-feasibility study of the project, prepared by the procuring authority, and
ensuring the conformity of its content with the requirements of the project
preparation guidelines for major projects (Guide de maturation des grands
projets d’infrastructure économique et sociale); c) Appraising the content of the
feasibility studies of the projects, including their impact on public finances and
aspects related to their implementation scheme, and ensure that the study has
been conducted by the procuring authority in accordance with the requirements
of the project preparation guidelines, also taking into account the
recommendations issued by the Fund following the examination of the pre-
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feasibility study; d) Reviewing the program of the detailed studies for the
preparation of the project and its subsequent implementation;

The Directorate of Assistance and Advice in Financial Structuring (Direction
de l'Assistance et du Conseil en Montages Financiers), responsible for: a)
Reviewing the economic and financial analyses of the major projects, proposed by
the project promoter and propose the best financing structure based on Cost-
Benefit Analyses; b) Proposing the most appropriate financial arrangements and
financing structure for major capital projects, based on Cost-Benefit Analyses, and
provide expertise and technical assistance on operational solutions; c) Identifying
projects and public services that can be implemented under a Public-Private
Partnership (PPP) initiative or Public Service Obligation contract; d) Proposing
training and capacity-building initiatives for the benefit of the staff of the
organizations involved in PPP projects; e) Working towards the establishment of
favorable conditions for the development of PPPs;

The Project Implementation Monitoring Department (La Direction du Suivi de
la Réalisation des Projets), responsible for: a) Monitoring and evaluating the
physical and financial implementation of major projects; b) Preparing quarterly
and annual progress reports (physical, financial, procurement, updating of
implementation schedules) of major projects, based on information gathered
from the line Ministries and other works supervisors and at the Ministry of
Finance; c) Analyzing the causes of delays and other problems during the
implementation phase, with a view to preparing recommendations for
appropriate, specific or general actions to anticipate the risk factors of additional
costs and delays; d) Preparing, together with the procuring authorities, the
completion reports of major projects construction implementation; e)
Recommending the realization by the building owners of technical audits of major
projects;

The Directorate of the Ex-post Assessment of Projects (Direction de
I'Evaluation Rétrospective des Projets), responsible for: a) Conducting with the
assistance of line Ministries and other procuring authorities, ex-post assessment
studies of major projects identified by the General Director of the Fund; b)
Assessing to what extent the expected objectives as well as the parameters related
to the project (i.e. achievement of economic and social targets, environmental
impacts, effectiveness of organizational and institutional arrangements, control
of investment and operating costs, implementation deadlines, etc.) have been
achieved; c¢) Analyzing any shortcomings in the process of preparation and
analysis of major projects; d) Suggesting changes to this process to improve the
efficiency of public expenditure.

In order to perform the above tasks CNED has also established in 2018 a

framework partnership agreement with the Research Centre for Applied

Economics for Development (Centre de Recherches en Economie Appliquée
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pour le Développement - CREAD) for the provision of technical assistance in the
field of economic evaluation of major projects, including PPP initiatives. CREAD is
a public research institution under control of the Ministry of Higher Education
and Scientific Research (Ministére de I'Enseignement supérieur et de la
Recherche scientifique - MESRS), with 22 specialized research units and over 100
professionals offering multisector and multidisciplinary expertise;

o The National Regulatory Authority for Public Procurement (Commission
Nationale des Marchés Publics - CNM) under the Ministry of Finance, represents the
highest authority for the regulation of the public procurement. It is chaired by the
Minister of Finance and involves representatives of each Ministry. The Authority is
responsible for: (a) Participating in the programming and orientation of public
procurement, in accordance with the policy defined by the government; (b)
Participating in the development of public procurement regulations; and (c)
Supervising public procurement processes of projects of national relevance. The
Authority examines, deliberates and decides on the draft project contracts and
amendments under its competence. A national mechanism of conflict resolution for the
solution of disputes between the parties involved in public procurement processes is
also set within the authority;

o The National Agency of Intermediation and Land Tenure Regulation (Agence
Nationale d’Intermédiation et de Régulation Fonciere - ANIREF), is finally worth
mentioning that deals with land use permissions and concessions;

e Contracting Authorities/Procuring Institutions:

o According to the Public Procurement Code, public bodies in charge of a public service
may act as a procuring authority. According to sector specific legislation the authority
in charge of the sector usually represents the procuring authority. These can be line
Ministries or heads of local authorities or general directors of a state owned company.
These authorities may also delegate their powers on the award and execution of public
contracts to other entities under their responsibility. Due to the size and relevance of
PPP initiatives, line Ministries (e.g. Ministry of Public Works and Transport) and or
their controlled enterprises has generally ultimate sector responsibility for the
contractual implementation of PPP projects. Sector Regulatory Authorities, for
instance the National Railway Investment Agency (Agence Nationale d’Etudes et de
Suivi de la Réalisation des Investissements Ferroviaires - ANESRIF), the Highway
Agency (Agence Nationale des Autoroutes - ANA) and the Urban Public Transport
Authority (Autorité Organisatrice des Transports Urbains - AOTU) are also worth
mentioning, that could both act as sector regulatory authorities and procuring
institutions.

Similarly to the existing legal framework, the existing institutional setting seems very
articulated with multiple institutions potentially involved directly or as consultative bodies in
the conception, development, implementation, monitoring and follow up of public procurement
investments, including PPP initiatives. The existing literature underlines the opportunity to
simplify the institutional degree of complexity together with the set up of a PPP dedicated
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regulatory framework. The establishment of a PPP unit is also recommended for coordination
purposes that could be taken by CNED under control of the Ministry of Finance, due to its
institutional remits, and the good reputation of this institution in the preparation and follow up
of infrastructure investments at the national and international level (EIB, 2011; KID, 2014;
Nesrine Bougriou N., Benterki A. 2018). PPP units/departments could be also set up within other
entities, for instance the line Ministries or their controlled procuring institutions, depending on
the number of PPP expected to be developed and implemented.

Investment attraction

As mentioned above, the National Agency of Investment Development (Agence Nationale de
Développement de I'Investissement - ANDI), has the main remit of attracting private foreign
investments to Algeria. A one-stop shop for potential foreign investors has also been set up
within this entity, provided that the unit does not seem to have at present a specific role in the
promotion of PPPs. The National Development Equipment Fund (Caisse Nationale
d’Equipement pour le Développement — CNED), is instead responsible for the promotion of PPP
initiatives among the public and/or private sectors at the national and international level. CNED
also deals with International Financing Institutions such as the World Bank, African
Development Bank, European Investment Bank, European Bank for Reconstruction and
Development, for the promotion of PPP initiatives.

Economic and fiscal incentives are in place in Algeria to attract foreign investors, which are
however not specific to PPPs, specified that they may be applied to PPPs if applicable. The
legislation on foreign investments, and particularly the resident national shareholding
requirement, minimum levels of participation by Algerian residents, restrictions on the transfer
of dividends and the fact that debt should be financed from local banks represent potential
barriers for international lenders and investors. According to the law, there could be some
exemptions to these rules, and it might be appropriate to consider some guidance on the
possibilities to adopt derogations, particularly for long term contracts as investors will
otherwise need to enter into long-term partnering contracts without adequate guarantees over
their investments (EIB, 2011; Nesrine Bougriou N., Benterki A. 2018). According to CNED the
above limitation on foreign investments are also recognized to represent a barrier by private
stakeholders in Algeria, whereas positive elements associated with the country are
represented by macroeconomic stability, reliability of the public sector and solidity of the
banking sector (CNED, 2015).

Another key aspect is represented by the possibility to extend state guarantee loans to private
sector investors. At present such guarantees are indeed covering loans from banks and financial
institutions used by public companies. Such a measure could make more attractive and
positively influence the bankability of long-term PPP initiatives financed by private investors,
which usually require significant financing from international banks (EIB, 2011; Nesrine
Bougriou N., Benterki A. 2018).

Islamic finance does not seem to have been adopted for the financing of PPP initiatives in Algeria.
Overall Islamic banking and financing in the country seems to be at an inception stage in the
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country. A recent study reports about three main obstacles concerning the development of
Islamic banking and financing in Algeria: the most relevant barrier is represented by the lack of
aregulatory framework; other two problems relate to the unavailability of institutional capacity
and qualified professionals, and a third one relate to the need of public awareness for promotion
of Islamic banking and finance (Hacine Gherbi, 2018). Based on publicly available
information#>, at the end of 2018 a regulatory framework has been however set up by the Bank
of Algeria, which is deemed to set the basis for the expansion of Islamic banking and financing
services in the country. According to Algerian Authorities the development of Islamic finance,
also named “participation banking”, in Algeria is expected to improve the economic and
financing conditions of the country thus increasing the capacity of Algeria to face the challenges
associated to the dependence of the local economy on oil prices fluctuations.

5.4.3. Pre-tendering decision process

Screening for PPP suitability

In absence of a PPP dedicated legal framework and planning and development system, the
identification of PPP suitable projects and the decision about their implementation under
the PPP model is made on a case by case basis in Algeria. Due to the relatively low number of
experiences in the transport sector, particularly related to the implementation of works, an
example is reported in the following Box concerning the conception, development and
implementation of the PPP project relating to the container terminal at the port of Bejaia.

In general terms all major projects of national interest regardless their implementation as PPP
or through conventional public procurement are identified or in any case approved by the
National Investment Commission. This is done on the basis of a project case that is prepared
by the line Ministries and/or their delegated/controlled bodies, who have sole responsibility
concerning project preparation, implementation, as well as subsequent monitoring activities at
the operational stage. Project cases, including pre-feasibility analyses shall be prepared on the
basis of the major project preparation guidelines elaborated by CNED in 2008. Once prepared
these projects are submitted to the Ministry of Finance (General Budget Directorate) and CNED
as a consultative body is in charge of their supervision. CNED reviews all phases of project
preparation and implementation up until the completion of construction works. Once identified
for development by the governmental authorities, feasibility studies shall be prepared by the
line Ministry and/or delegated/controlled authorities, also considering any comment made by
CNED on the pre-feasibility analyses. Feasibility studies are also subsequently reviewed by
CNED, who shall also give an additional third opinion on the project design related
documentation before procurement. During procurement CNED is involved in the monitoring of
the implementation of the project. An ex-post assessment review of the implemented projects is
also made by the Fund. The department structure of CNED presented at previous section above

45 https://www.jeuneafrique.com/696235/economie/finance-islamique-et-banques-en-algerie-ce-que-dit-la-

nouvelle-reglementation/; https://www.gulf-times.com/story/612811 /Algeria-makes-important-step-on-

Islamic-finance-ro
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generally reflects the phases of the supervising and monitoring activities performed by the
Fund.

According to the World Bank Procuring Infrastructure Report on PPPs in Algeria for the year
2018, the following types of analysis are performed in practice as part of the preparation of the
major projects and PPP initiatives in Algeria:

e Cost-Benefit Analysis and analysis of socio-economic impacts;

o Affordability assessment, including the identification of the required long term public
commitments (explicit and implicit, direct and contingent liabilities);

e Risk analysis including risk identification, allocation and assessment;

e Public sector comparator and Value-for-Money analysis to assess whether the project
is best implementable under the PPP or public procurement models;

e Project bankability assessment;

e Market assessment.

Box 26 Development and preparation of the PPP initiative for the Bejaia Mediterranean
Terminal - BMT

At the end of the 1990s, beginning of the 2000s the management of the Port of Bejaia Public Owned
Enterprise (Enterprise Portuaire de Bejaia - EPB) and of its hinterland logistics zone (Zone
Logistique Extra Portuaire - ZLEP) identified the main gap of this logistic node in the lack of
adequate port and hinterland logistics infrastructure, equipment and technical skills and
competences to operate in the growing global container market. Within this context EPB elaborated
in 2004-2006 a port development plan foreseeing the need to establish a PPP for the design,
financing, operation and maintenance of a container terminal at the port of Bejaia. In parallel EPB
also prepared a business plan to be used as a base case for the setup of the PPP. This foresaw the
development and implementation of the project according to the adoption of the institutional PPP
model, requiring the setup of a public-private SPV. The business plan included details concerning
the objectives and scope of the partnership, its duration, the financing structure of the project, the
role and responsibilities of the partners, their specific tasks and related time-schedule (Aoumad,
2017).

On the basis of the business plan elaborated for the project EPB started looking for potential private
candidates. The selection of the private partner was made on the basis of a direct negotiation which
resulted in the appointment of Portek International Pte Ltd. Based on instructions from the
Ministry of Public Works and Transport a consultation process to collect expressions of interests
from the market was also made. The appointment of Portek resulted in the signature of a JV
agreement, which occurred in 2003. This specified the roles and responsibilities of the two entities
within the SPV. EPB would have be responsible for the provision of the basic terminal port
infrastructure including quay, terminal area and its interconnection with the railway network.
Portek would have provided the superstructure facilities and equipment, including ICT technology
for its operation (Aoumad, 2017).
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In order to proceed with the implementation of the PPP, EPB had to seek authorization from the
State Participation Council on the proposed initiative and obtain approval from the Ministry of
Public Works and Transport who had to grant the concession agreement to the future SPV. The
concession agreement was provided to the SPV after signature of the JV agreement between EPB
and Portek. This was granted to the SPV company, denominated Bejaia Mediterranean Terminal -
BMT. BMT is a mixed public-private company of Algerian law, where EPB holds 51% of the equity
share, and Portek 49% of the equity share, the total equity amounting to USD 2.5 million. The total
cost of the initiative amounted to USD 21 million financed by the operation of the terminal (user
fees) and through the use of a soft loan contracted by Portek (Aoumad, 2017; UNECE, 2017).
Rehabilitation works started in 2004 and the container terminal became operational in 2006.

On the other hand, as part of its tasks CNED reviews and provides recommendations concerning
all the above elements i.e. economic, social, technical and financial feasibility. Guidelines are
also in use since 2008, including a major project preparation guideline (Guide de maturation des
grands projets d’infrastructure économique et sociale) and an ex-post assessment guideline
(Guide d’évaluation rétrospective des grands projets d’infrastructure). In 2013 an additional
guideline was also elaborated relating to the appropriate management of the preparation and
implementation of the major projects (Guide de management des grands projets
d'infrastructures économiques et sociales). The latter was requested to be implemented by the
Ministry of Finance on the basis of ex-post assessment reports elaborated by CNED on the
effectiveness and efficiency in the implementation of major infrastructure projects in Algeria,
demonstrating that delays and cost overruns of major projects in Algeria are mostly related to
the non satisfactory preparation and level of maturity of the projects before the procurement
phase.

The above listed set of analyses implemented for major project appraisal and for PPP projects
in Algeria is deemed adequate in general terms to manage the risks associated with the
development of PPP initiatives towards their implementation. On the other hand, whilst
mentioning the practical use of those tools, the existing literature also reports on the lack of
specific standard methodologies for the performance of any of the above set of assessments.
Furthermore none of those methodologies are prescribed to be undertaken by law (WB, 2018).
These are additional elements reflecting the lack of a PPP regulatory and institutional
framework in Algeria. The country is gradually introducing practices and measures favorable to
the development and implementation of PPP initiatives, however the legislative and
institutional setting are still primarily focused on public procurement and accordingly do not
include provisions related to the elaboration of relevant studies and analyses that represent
important mitigation measures for appropriate risk management of PPP initiatives. The
guidelines elaborated by CNED appear indeed related to major projects and are not specific to
PPP initiatives. Within this context there seems to be still low awareness and capacity among
the public sector about the implications and opportunity to adopt the PPP model (KDI, 2014;
CNED, 2015). Accordingly, studies already implemented in the past were proposing the
implementation of public sector sensibilization activities on the use of the PPP model, the
adoption of a national policy on PPP together with the identification of a PPP unit and the
selection and implementation of PPP pilot project initiatives. These were suggested to be put in
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place even before the adoption of a PPP dedicated regulatory framework (KDI, 2014; CNED,
2015).

In 2018 a workshop has been organized in Algeria involving CNED, international experts and
the Algerian authorities involved in the preparation, implementation and monitoring of major
projects and PPP4. The workshop was aimed at discussing the methodologies related to the
evaluation of major projects and the guidelines in place for ex-post assessment. According to the
discussion held at the workshop, improvements are required at the ex-ante appraisal stage
of major projects, with a need to increase the quality of the projects in terms of identification
of their objectives and targets and grade of coherence with the national development and sector
master plans and strategies. The opportunity to adopt more/different feasibility indicators was
also discussed and the need to develop an awareness and culture of high quality project
preparation and capacity of the public administration in the preparation of the projects.

Special arrangements for PPPs

As mentioned above, despite the number of PPP initiatives implemented in the country overall,
Algeria does not have a PPP dedicated regulatory framework and institutional setting. PPPs are
generally conceived and implemented on a case by case basis notwithstanding the fact that
provisions are gradually being included in the existing legislation on public procurement and
finance, as well as investment promotion and relevant national and sector development plans.
This is aimed at increasing the participation of private investors and operators in infrastructure
modernization/development and operation to tackle the challenges related to technology
evolution, economic and finance globalization also reducing the dependency of the nation
on oil market. PPPs are basically implemented according to public procurement procedures set
in the public procurement code and within the public procurement institutional setting. Whilst
this is not the most appropriate context to develop, implement and monitor PPPs due to their
specificities and complexity, according to literature special arrangements could be done for
specific initiatives also by means of introduction of specific legal provisions, something that
occurred particularly in the water sector (KDI, 2014). PPPs, and particularly the ones involving
international companies, are also subject to several provisions concerning foreign investments,
that as already commented in the previous sections above are considered to represent a barrier
to attract international investors and lenders (EIB, 2011; KID, 2014).

On the other hand CNED, under control of the Ministry of Finance, has started performing
several tasks specific to PPP units such as PPP regulation and policy guidance, identification
and selection of PPP initiatives, capacity-building for other public authorities, promotion of PPP
initiatives among the public and/or private sectors at the national and international level,
technical support in implementing PPP projects, supervision of PPP project implementation.
Nonetheless this entity has no remits concerning the revision of fiscal risks born by the public,
consultation with affected communities on potential impact of PPP projects and approval of PPP
projects or undertaking the procurement of PPPs (WB 2018).

46 https://sites.google.com/site /jumelageigf/updates/ateliergrandsprojets
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Furthermore it also appears that the Algerian Ministry of Finance does not approve PPP
projects before launching the procurement process and before signing the PPP contract, and
there is no dedicated budgeting system of PPPs and an accounting and reporting system
for liabilities arising from PPPs. Actually no other entities than the procuring authority (line
Ministry or controlled/delegated body) approves the project before the launching of the
procurement process in Algeria and the contracts are only approved by the procuring authority
itself before its signature. Notwithstanding the fact that the National Investment Commission
decides on the investments to be implemented and their prioritization, ahead of project
preparation, the existing legislation does not provide for the inclusion of Public-Private
Partnership initiatives in the national public investment system/medium term
budgetary framework (WB, 2018). These elements seem to highlight a risk of lack of
adequate management and supervision of financial and fiscal risks for the state, which
emphasize the relevance of setting up a PPP dedicated regulatory framework and institutional
setting. Concerning the setup of a reporting system of the liabilities arising from PPPs, this
should be implemented under responsibility of the Ministry of Finance or the PPP unit, which
should also be publicly available.

5.4.4. Procurement and contracting
Procurement strategies

Public tender procedures in Algeria may be implemented according to one of the following
forms: open tendering; open tendering with prequalification; restricted tendering; and
direct negotiation. Multistage tendering procedures may also be adopted under the restrictive
tendering procedure for the identification and refinement of technical solutions for projects
presenting particular technical difficulties/specificities. Exceptionally, in duly substantiated
circumstances, the contracting of a PPP may take the form of negotiation and direct agreement
with one or more candidates. This may happen when the economic operator has monopoly or
exclusive capacities compared to the scope of the project. The Line Ministry and the Ministry of
Finance shall approve the use of such a procedure. On the other hand, unsolicited proposals are
not contemplated in the existing legislation (WB, 2018).

The tender dossier issued by the procuring authorities for PPP projects shall include a
description of the overall bidding procedure and steps. Usually standard bidding phases are
structured as follows:

e Bid preparation, promotion and launching of the tender, consisting in the elaboration
project feasibility studies and their finalization under supervision of the CNED, elaboration
of the tender documentation and launch of the tender procedure. According to PPP
legislation public procurement notices are to be issued to the press in Arabic and one
additional language, and shall also be published in the Official bulletin and on Internet
(www.algeriatenders.com). The information on the tender procedure is published and
available to all tenderers, which includes the feasibility studies and the draft contract. The
period of submit of the bids by the potential bidders shall be commensurate to the degree
of difficulty of the project and its scope;
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e Submission of the proposal by the bidders, including an administrative declaration, a
technical offer and the an economic/financial offer (as well as a financial model if
required), which will be subject of evaluation as part of the tendering process;

e Opening assessment and evaluation of the bids and provisional award of the contract to
the first classified bidder and conjoint communication to all bidders of the outcome of the
procedure. Possibility by interested unsuccessful bidders, to request access to the offer
submitted by the preferred bidder. Award notices are published in the same media where
the request for proposals were also published;

e Negotiation of the offer and PPP contract that according to existing literature occurs on
the basis of a draft contract enclosed to the tender dossier, specified that a standard model
does not seem to be in use. Concerning the terms of the offer, according to legislation, these
can be discussed provided that this does not results into distortion of the conditions of
competition at the basis of the procurement procedure;

e Conclusion of the PPP commercial contract including its elements (e.g. financial agreement
etc.), and its subsequent implementation.

Based on the World Bank’s database on Private Participation in Infrastructure all the 5 PPP
projects in Algeria, except the Metro d’Algiers, were procured through direct negotiation (WB,
2019). According to the example of the port of Bejaia container terminal PPP project this appears
to be justified on the basis of the very specific competences of the private party. The lack of a
dedicated PPP regulatory framework and an institutional setting with little experience in PPPs
associated with the complexity of PPP initiatives make direct negotiation an easy option to
simplify difficulties in project preparation and implementation. However the excessive use of
the direct negotiation procedure may be seen as a lack of transparency by the market.
Furthermore the recourse to direct negotiations may increase the risk of corruption practices.
Transparency in public procurement processes represents a mitigation measure to corruption.
More importantly strengthening of the institutional setting and adopting a PPP dedicated
regulation framework could also improve the procurement process of PPP initiatives in Algeria
and reduce the recourse to direct negotiation.

PPP contractual arrangements

Due to the absence of a dedicated regulatory framework for PPPs in Algeria the existing
legislative provisions are not detailed about the specific types of contracts implementable in the
country under the PPP model. Based on publicly available information from the World Bank
database on Private Participation in Infrastructure (WB, 2019), the following concession sub-
types have been already implemented in Algeria in the transport sector:

e Build, rehabilitate, operate, and transfer;
e Rehabilitate, operate, and transfer;

e Management contract.
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A PPP contract standard model is not in use in Algeria and all contractual elements shall be
detailed in the agreements specific to the individual Public-Private Partnership initiatives. This
also applies to the risks potentially affecting PPP projects throughout all phases of delivery of a
PPP contract, including project development, implementation, operation and closure. In fact the
existing Algerian Public Procurement Code does not include standard provisions relating to the
identification and allocation of risks and their management.

Notwithstanding the absence of such provisions, according to a study by the European
Investment Bank undertaken in 2011 it is possible to elaborate an indicative allocation matrix
of the main categories of risks usually applying to PPP projects. The Table below provides a
summary of the allocation of the risks between the public and the private sector outlining the
underlying rationale, according to this study (EIB, 2011).

Table 33: Indicative risk matrix in transport PPPs in Algeria (by risk category)

Risk type Risk category Usual allocation of risks (public/private/shared)
Context- Political and In general terms these risks are borne by the private party, who is
related legal risks responsible of the for changes in the contract that may derive from a
risks change in law and financing cost.
Macroeconomic | Macroeconomic risks are under responsibility of the public party.
risks Inflation and exchange risks are mitigated by price inflation adjustments
by the public party and the risks associated with the management of the
liabilities and fiscal risks possibly applicable to the PPP contract is also
borne by the public party.
Project Financial credit The current legislative provisions require that lending shall be provided
risks risks by national banks. Financial credit risks are also generally retained by

Source: Authors based on EIB, 2018.

Design,
construction and
operation risks

the public sector.

Depending on the structure of the project risks associated with the
conception and design of the project, as well as for engineering and
construction defects could be either on the public or private sides (for
instance in the above-mentioned BMT PPP project the public has been
responsible for the works concerning the basic port quay structure and
the private of the superstructure related infrastructure and equipment).
The private party is generally responsible for the management and
operation of the infrastructure. Depending on the project the public
sector may retain the risks related to urban and environmental permits,
whereas land concession related risks are borne by the public.

Financial The private sector is also generally responsible for economic and
sustainability financial risks, business, commercial as well as management and
risks performance risks, including demand risks, except from those contracts
where subsidies are foreseen.
Other risks Force majeure and early termination risks are shared specified that
(force majeure according to the EIB, most contracts do not appear to offer adequate
and early protection of the private party investment in case of contract termination
termination) (EIB, 2011). Cases of force majeure and early termination are to be

specified in the PPP contracts.
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Whilst risks related to PPP initiatives in the transport sector seem to be somehow assessed at
the stage of appraisal of the feasibility studies by CNED, there are no legal provisions and
standard risk matrices in use in Algeria (WB, 2018). It is also not entirely clear whether a
monitoring and management process related to project risks is performed in the country. The
elaboration of a PPP framework law could also facilitate risk management practices defining
risks as well as institutional responsibilities and timing of risk evaluation and monitoring
reporting also making reference to the use of guidelines/pre-defined models for ex-ante
appraisal and ex-post assessment. As already explained in previous sections above CNED is
already involved in the monitoring of the PPPs, whereas the Regulatory Agency on Public
Procurement is also monitoring the contractual procurement and is involved in dispute
resolution. However risk management should not only be relegated to the CNED and CNM, but
it should be also implemented by the procuring authorities and line Ministries that have ultimate
sector responsibility. The adoption of standard contract models for PPPs by sector is also
recommended to increase confidence amongst bidders and to incentivize investors to take a
long term view of their investment in Algeria (EIB, 2011).

Performance metrics

According to legislation, line Ministries or their delegated/controlled procuring
authorities are responsible for the monitoring of the timely implementation of the
projects and subsequently of the operation of the infrastructure and services. Further to
the involvement of specialized departments and bodies from the public administration,
procuring authorities in Algeria may hire specialized experts such as independent supervisors
and engineers in order to perform monitoring activities. Furthermore the officials involved in
the procurement commissions and supervision of the implementation of public works and
services related contracts shall receive appropriate training. Progress and completion reports
concerning the implementation of the public works related contracts shall be elaborated by the
entities involved in the supervision and control of the execution of the contracts aimed at
ensuring the project is implemented in line with the expected objectives, respecting the
estimated costs and time-schedule. Contracts shall define and specify all required levels of
supervision and control as well as the entities responsible for the supervision and control
of the performance of the contractors. Forms are also foreseen for the collection of relevant
data and information on a periodical basis. Further to the procuring authority, CNED under the
Ministry of Finance is involved at least in the project implementation phase and the National
Regulatory Authority for Public Procurement (Commission Nationale des Marchés Publics -
CNM), also under the Ministry of Finance supervises the procurement process and provides
opinions on the contractual arrangements (WB, 2018).

Several different levels of supervision and control measures appear to be effectively in

place in Algeria which are also foreseen by the law on public procurement. Standardized forms

of control seem however to be primarily focused on the procurement phases and no measures

seem to be specifically foreseen for PPP initiatives, again reflecting the absence of a national

policy on PPPs and dedicated regulatory framework. Accordingly a PPP implementation manual

or guidelines and a risk mitigation mechanism which considers the evolving nature of project
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risks throughout the project life-cycle are not in use in Algeria (WB, 2018). Provided that
institutional PPP may still theoretically reduce the risks related to the operation stage,
particularly in the event the risks are allocated to the private sector at this stage, Public-Private
Partnerships require appropriate supervision during all phases. The fact that under the same
institutional model, the public sector may be responsible of the provision of the basic
infrastructure as in the case of the container terminal of the por of Bejaia, also represents a
possible mitigation risk factor in Algeria due to the experience of the country in the
implementation of infrastructure projects and generally adequate supervisory and control
mechanisms concerning public procurement. This may explain the overall positive experience
of the existing PPP projects in the transport sector. An appropriate management of the risks
related to the implementation, management and operation of PPP initiatives would
however generally require the adoption of measures, competences and staff tailored to
PPP. Additionally, whereas according to the current public procurement system the line
Ministry retains full responsibility on the implementation and operation of the projects, the
other involved public institutions having a primarily consultative role, different levels of
approval procedure by the Ministry of Finance or the government may be adopted in the
event of implementation of a PPP national policy and regulatory framework. These
considerations would be of particular relevance in the event of adoption of project focused PPP
models other than the institutional PPP.

Remuneration

In absence of a dedicated PPP legislation also remuneration of PPPs in not defined by law
and is set on a case by case basis. According to the World Bank’s database on Private
Participation in Infrastructure the PPP projects implemented in Algeria in the transport sector
have been mostly remunerated on the basis of users fees. This is not only the case of the three
container terminal projects involving rehabilitation and development of port structure and
superstructure, but also of the Algiers International airport management PPP initiative. The
Metro of Algiers management PPP project was instead remunerated on the basis of availability
payments (WB, 2019). Also in consideration of the model adopted for the above PPP initiatives
in Algeria, i.e. institutional PPP, risks relating to the demand and revenues are theoretically
shared by the public and private parties, except in the case of the Metro d’Algiers, where demand
risk is borne by the state as the service is subsidized. These solutions are generally in line with
standard practices for these type of projects.

5.4.5. Construction and asset delivery

Management of risks during design and construction

As mentioned above, depending on the type of project, the public and the private parties may be
both involved in the preparation of the project and its implementation. This is for instance the
case of the container terminal at the port of Bejaia, where the public sector developed the basic
port structure and the private operator the superstructure facilities and equipment. When the
private sector is responsible for the development and implementation of both structure and
superstructure, the risks related to these activities are borne by the private party. Technical
design risks are also shared or retained by the private party. Depending on the project
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development and implementation scheme risks related to construction work defects and timely
execution of the project can be also shared or borne by the private party.

Box 27 Construction works under the PPP initiative for the Bejaia Mediterranean
Terminal - BMT

Responsibilities in terms of the implementation of the works for the container terminal at the
port of Bejaia were shared between the public and private parties of the BTM SPV, respectively
EPB and Portek. EPB had responsibility over the construction of the basic port structure and
Portek had to provide and install the superstructure equipment and facilities. Works started in
November 2004 and were effectively implemented by EPB in the expected timeframe,
notwithstanding some constraints related to the exploitation of the port area. Rail mounted
cranes were delivered at the port beginning of 2005 and the first vessel was handled in June 2005.
According to the scheme adopted for the BTM PPP, risks relating to the implementation of the
project were shared between the public and private party (Aoumad, 2017).

The allocation of the risks and responsibilities according to the model adopted for the
implementation of the container terminal of the port of Bejaia is deemed appropriate, also
considering the experience of Algeria in the implementation of construction works and the
experience of the private operator in its field of operation.

5.4.6. Operation

Management of risks during operation

The implemented PPP initiatives in the transport sector in Algeria are all managed by public-
private entities where the public and the private parties share the management and
management board of the SPV, where due to the 49/51% rule the public party manages the
board of directors and the private party retains responsibility on the management of the
operation of the infrastructure and/or delivery of the services. More specifically the public party
usually manages the financial and human resource departments whereas the technical,
operational and marketing departments are usually managed by the private company. This
reflects one of the basic objectives and targets of PPPs in Algeria, i.e. that of procuring through
Public-Private Partnership the know-how and competences for the appropriate and modern
management of infrastructure and services.

As already commented in previous sections, based on publicly available information it appears
that the PPPs implemented so far in the transport sector have been positive. The container
terminal PPP at the Bejaia port is also identified as a best practice example by the International
PPP Centre of Excellence of the United Nations Economic Commission for Europe UNECE
(UNECE, 2017).
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Box 28 Operation of the Bejaia Mediterranean Terminal - BMT

In the ]V agreement signed in 2003 between EPB and Portek, the two partners decided about the
respective responsibilities in terms of senior executives for the management of the company. The
general manager, the technical, operational and marketing directors were assigned to Portek. The
directors of human resources and finance are allocated to EPB. In addition, the board of Directors
was decided to be composed of three directors from EPB and two from Portek (Aoumad, 2017).

The results of the BMT PPP initiative are assumed to be overall positive. An assessment of the
performance of the concession has been conducted considering the period 2006-2016, namely
the first 10 years of concession with reference to transfer of know-how and competences,
efficiency and effectiveness of the PPP with reference to the rate of containerization, the traffic,
ship processing and job creation. The results prove that containerization rate increased from 6%
before the entry into operation of BMT to 23% in 2016 with a significant increase in productivity
and handling of cargo passed from 10 container to 25 container per hour, with a significant
reduction in the time of handling vessels at the port. Traffic increased from 75,966 TEU in 2006
to 267,338 TEU in 2016. Finally jobs passed from 209 in 2006 to 653 in 2016. The assessment
also compares the performance targets expected by the SPV at the end of the concession with the
ones effectively achieved proving that these were met ahead of schedule (Aoumad, 2017).

As of the transfer of know-how the assessment concludes that after the ten year period the PPP
initiative has been effective in transferring know-how to the management of EPB, introducing
new organizational, managerial and operational methods in EPB which are also based on the use
of ICT technologies related to cargo operations but also to simplification of administrative
operations, including single window solutions (Aoumad, 2017).

Bonus/malus schemes

According to current legislation on public procurement, penalties are applied as standard
practice to the procurement of works and services. More specifically if the investment is not
implemented according to the foreseen time-schedule or defects are identified in terms of scope
and technical specifications, and the responsibility is attributable to the private partner of the
SPV, the procuring authority has to notify the private party who has responsibility to remedy
the notified fault within a deadline also set in the notification. If the private party does not
remedy the notified fault financial penalties are applied and it may also be excluded from
participating in future public contracts. The public authority may also unilaterally terminate the
contract or impose a partial termination. Conversely, if the contract is terminated due to causes
attributable to the public sector, indemnifications may be provided to either party based on the
progresses of the contract and responsibility (WB, 2018). Bonuses are not foreseen to be applied
to public procurement by law in Algeria.

According to public procurement law in Algeria, a contract may be unilaterally terminated by
the procuring authority on the basis of general interest of the country, regardless the
performance of the private party (WB, 2018). This provision is deemed to represent an
additional potential barrier to the involvement of the private sector in Algeria (EIB, 2011).
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Contract renegotiation

Amendments or changes to the contract terms are allowed by legislation that need to take
the form of contractual amendments. Changes in the ownership/contract assignment are also
possible specified that the replacing entity has also to explicitly assume contractual obligations
in front of the procuring authority. The state may also exercise its pre-emptive right on the
transfer of equity shares. Amendments may be done by the line Ministry without an external
control of the National Regulatory Authority for Public Procurement if changes do not affect the
denomination of the contracting parties, the technical and financial guarantees and the
contractual period, and when its amount or cumulated amounts of the different amendments is
below 10% of the initial amount of the contract. Under different circumstances external control
from the authority is required. The National Regulatory Authority for Public Procurement also
exercises control on the amendments foreseeing an increase higher than 15% of the original
contract value for services and studies and 20% for the procurement of public works.
Amendments to the economic terms of the contract are indeed possible as long as they are not
related to causes attributable to any of the involved parties. Similarly modifications to the
original contract are also possible to restore the financial sustainability of contracts if the causes
of the imbalances are not attributable to the SPV. Risk allocation cannot be modified as part
of contractual amendments procedures (WB, 2018).

Dispute resolution mechanisms are also foreseen by public procurement law which
includes amicable resolution in first instance. Mediation and arbitration measures include
international arbitration as well as investor-state arbitration as Algeria adopted the 1958 New
York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, which
entered into force in the country on 9 September 1998. Algeria is also member of the
International Centre for Settlement of Investment Disputes (ICSID Convention). The National
Regulatory Authority for Public Procurement is also endowed with a national mechanism of
conflict resolution for the solution of disputes between the parties involved in public
procurement processes (WB, 2018).

Concerning force majeure, public contracts shall specify all the cases of force majeure. Force
majeure events determine the suspension of the project implementation time-schedule.
Accordingly delays attributable to force majeure events will not result in the application of
penalties (WB, 2018).

5.4.7. End of contract

Contract return

According to the public procurement code at the stage of contract resolution the
infrastructure shall be returned by the parties in optimal conditions. If this may not be
possible, compensation measures may be adopted (WB, 2018). In absence of a dedicated PPP
regulatory framework, the public procurement law is not specific in terms of duration of the PPP
contracts. The three PPP contracts relating to the development and management of port
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container terminals have a duration between 25 and 30 years. The two management contracts
had an original duration of less than 10 years (WB, 2019). These periods are in line with
international practices. There are also no provisions regarding the timing required to perform
the contract return process before the expiry of the concession period. The adoption of the PPP
institutional model partially mitigates the risks associated with contract closure procedures on
the public side. On the other hand the definition of standard practices concerning the transition
from an existing concession to a possible new agreement, by increasing transparency in the
management of PPPs may result in an increased confidence of the private sector in the
development, operation and management of public infrastructure and services in the PPP
market in Algeria. The adoption of such provisions should however occur within the scope of
the elaboration of a dedicated regulatory framework or binding guidelines for PPP initiatives.

Follow up

Follow up procedures are currently in place concerning public procurement by the National
Regulatory Authority for Public Procurement. Major projects and PPPs monitoring activities
and follow up analyses are performed by CNED. A permanent observatory of public
procurement is in place by the National Regulatory Authority for Public Procurement at present
and a database of major project development and implementation is also in use by CNED. These
tools seem to allow an ex-post assessment of the monitored initiatives and thus support the
identification of lessons learned to improve policy and procedures relating to infrastructure
development and procurement of works and services in Algeria. Nevertheless these activities
appear to be general rather than specific to PPPs and primarily focused on the project
preparation and procurement phases of the project life-cycle. Monitoring and subsequently
follow up should preferably be specific to PPP initiatives to reflect their complexity
compared to projects implemented through conventional public procurement and should be
preferably performed with reference to both the individual project level and the system
of PPPs as a whole within the specific sector or national economy. The setup of a PPP
unit/department within the line Ministry and of a dedicated PPP unit would be generally
appropriate to support the monitoring process of the PPPs, and specifically useful for the ex-
post assessment of the PPPs. A central PPP database could be developed on the basis of the
existing tool already in use by CNED, covering all phases of the project life-cycle. This would
enable identifying success stories as well as systematically and systemically analyze the
performance of the PPPs with reference to internal and external factors influencing their
performance, thus making effectively possible the management of the risks associated with their
delivery.

5.4.8. Conclusions and recommendations
Conclusions

The case study on the risk management practices currently applied to PPP projects in the
transport sector in the People's Democratic Republic of Algeria reports on the main findings
based on the review of existing relevant literature and documents.

The following issues have been identified in the study affecting the different stages of project
life-cycle:
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e Absence of a PPP national and sector policy, unclear procedures of identification and
selection of the projects to be developed under the PPP model and presence of barriers
to foreign investments;

e Lack of a PPP centralized dedicated unit and lack of units/departments within the main
involved institutions, e.g. the Ministry of Public Works and Transport and its
controlled/delegated institutions acting as procuring authorities;

e Absence of a PPP dedicated regulatory framework, Public-Private Initiatives being
implemented according to the public procurement code with special conditions included
in specific contracts on a case by case basis;

e Lack of procedures specifically dedicated to PPP contracts, also resulting in the need to
improve institutional and human resource capacity in the appropriate monitoring and
management of the risks associated with PPP projects.

Despite the lack of a dedicated regulatory and institutional framework Algeria has implemented
anumber of PPP initiatives most of them in the water desalination and distribution sector, some
energy power projects and transport initiatives. Most experiences relate to the development and
implementation of institutional PPPs, including all the public-private partnerships in the
transport sector. Based on existing literature the PPP initiatives implemented in the transport
sector are generally considered positive. The adoption of the institutional PPP model appears to
have generated the expected benefits in terms of improvement of the efficiency and efficacy of
the managed infrastructure and services as well as in the transfer of know-how and
competences from the international private partner to the local company. Algeria has
historically an overall valuable capacity and experience in the preparation and implementation
of infrastructure projects and in political terms the country seems to have limited the recourse
to the PPP model for political and opportunity reasons so far. On the basis of the challenges
imposed by the globalisation of the economy and technology sector on national economies,
together with the negative effects of the fluctuation in oil prices on the country economy, which
is significantly dependent on the oil market, the Algerian Authorities seem to have recently
started introducing changes in the policy and legislative frameworks, that may gradually result
in the setup of PPP dedicated policy, institutional and regulatory framework. The
recommendations in the following section may be considered to this purpose.

Policy recommendations

On the basis of the above-identified issues the following set of policy recommendations is
proposed:

e Political measures: A PPP policy is not existing at present, which represents a
precondition for appropriate institutional reforms and adoption of a PPP dedicated
regulatory framework. Algeria appears to have a positive experience with institutional
PPPs, however PPP projects should result from the elaboration of national integrated
development plans or transport master plans in order to make sure these are integrated
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in the wider socio-economic development vision and strategy of the government. Their
identification should be framed in the wider context of the investments required for the
development of the transport system and their selection should be made reflecting the
capacity of these projects to perform positively and possibly better than other investments
in terms of cost-effectiveness and cost-efficiency analysis. This is required to ensure that
the projects may effectively be attractive to the private sector and investors market also
mitigating the risk of contingent and long term liabilities for the stage budget.

e Institutional and organizational measures: due consideration should be given to the
establishment of a PPP unit with the purpose at least of identifying, planning, appraising
and monitoring PPPs over the course of their life-cycle. As also suggested in other studies,
CNED may represent the appropriate institution in this respect as it is under control of the
Ministry of Finance, it already has reputable experience in the preparation, appraisal and
ex-post assessment of major projects. Also depending on the number of projects to be
developed and subsequently monitored, PPP units/departments may be also set up within
the organisation of the main line Ministries and institutions involved in the planning,
development, implementation and monitoring of PPP projects in the transport sector as
well as within the established Regulatory Authorities. This is suggested to ensure that
projects are effectively monitored and supervised by more entities according to their
competences.

e Technical measures: Developed on a case by case basis in absence of a national PPP
policy, it appears that the public sector in Algeria is not entirely aware of the applicability
and implications of implementing PPP initiatives for infrastructure and services
procurement and management. Further to the adoption of a PPP national policy
sensibilization measures to the managers of the relevant public institutions involved in the
procurement and management of public infrastructure and services should be considered.

e Legislative measures: the adoption of a PPP dedicated regulatory framework should be
considered instead of using the public procurement code due to the specificities and
complexity of PPP contracts. Due consideration should be given to remove or limit barriers
to foreign investments to increase confidence in the Algerian PPP market. To the same
purpose, attention should be given to improve transparency in the procurement,
contracting and monitoring of the implementation and delivery of the PPPs.

e Procedural measures: guidelines should be elaborated tailored to PPP initiatives which
are more complex than major projects developed and implemented under the public
procurement conventional model. These guidelines should relate to the preparation of the
projects, as well as to their implementation and should be binding. Specifically regarding
risk management, standard risk management guidelines and checklists should be
considered for adoption.

e Statistics and surveys: due consideration should be given to institutional transparency,
particularly concerning the collection and publication of information and data on the
management of contingency liabilities and fiscal risks. Monitoring reports on PPP may for
instance be published by CNED or the PPP unit or the Ministry of Public Works and
Transport.
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e Capacity-building measures: the PPP dedicated teams within the Ministry of Public
Works and Transport and its delegated/controlled procuring authorities (e.g. Regulatory
Authorities), CNED, the Ministry of Finance, Regulatory Authorities, should have or
develop competences for the appropriate planning, development, appraisal, monitoring
and assessment of PPP projects.

e Follow up measures: the databases in use by CNED and the National Regulatory Authority
for Public Procurement may be used for the permanent monitoring of PPP initiatives or a
new database may be set up. This should cover all phases of project development,
implementation, and operation, up to its conclusion, thus allowing the possibility of
identifying success stories and provide lesson learned.

5.5. Arab cluster, Case study 2: Jordan

5.5.1. Introduction

Scope of the case study

The scope of this case study is to illustrate the practices currently in place for the management
of the risks associated with PPP projects in the transport sector in the Hashemite Kingdom of
Jordan (hereafter called Jordan), with reference to the entire life-cycle of Public-Private
Initiatives and the elements of the conceptual framework identified at Chapter 3. The case study
is based on the review of existing literature and publicly available information as well as on
interviews with Jordanian stakeholders carried out during a field mission in August 2019.

Overview of PPPs in the transport sector

The Table below provides information on the Public-Private Partnership initiatives that
according to the Ministry of Transport and the Agaba Development Corporation (ADC) were
active since 2000 in the country.

Table 34: PPPs in the transport sector in Jordan

Project Name Transport Type of PPP Year of Concession Contracting
mode contract Period Authority
signature
1 Queen Alia Air Build, operate, 2007 25 Ministry of
International and transfer Transport
Airport
2| Aqaba Container Port Build, operate, 2004, 2006 2,25 ADC
Terminal and transfer (or
Rehabilitate-
Equip-Finance-
Operate-
Transfer)
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Project Name Transport Type of PPP Year of Concession Contracting
mode contract Period Authority
signature
3| Marine Services Port Rehabilitate- 2007 15 ADC
Equip-Finance-
Operate-
Transfer
4| Phosphate Port Build, operate, 2010 30 ADC
Terminal and transfer
5| Industrial Port Build, operate, 2016 30 ADC
Terminal and transfer
6 Aqaba Logistics Logistics Build, operate, 2007 21 ADC
Village and transfer
7 Air Cargo Logistics Build, operate, 2006 15 ADC
Terminal and transfer

Source: Authors based on information by Ministry of Transport and ADC.

Reference to specific projects

In the transport sector, the main PPPs implemented in the country are two BOT arrangements,
related to Queen Alia International Airport (QAIA) in Amman and to the Aqaba Container
Terminal (ACT).

Box 29 An introduction to the two main transport PPP projects in Jordan

Queen Alia International Airport (QAIA) was originally opened in 1983, at a time when both
economic growth and air traffic were low (Leigh, 2017). Over time, the increasing number of
tourists visiting Jordan and sustained economic growth put the airport’s capacity under pressure.
Against this background, the government involved the World Bank and the International Finance
Corporation (IFC) as advisors and launched a tender process for the rehabilitation of the existing
facilities, the construction of the new passenger terminal and the operation of the airport, under
a 25-year concession. The tender process was concluded in 2007 and the PPP awarded to the
consortium Airport International Group (AIG). IFC, international banks and the Islamic
Development Bank contributed to financing the project through USD 380 million in loans to AIG.
Construction works lasted until 2013, when the new terminal was inaugurated (while additional
works lasted until 2016). Since 2013, QAIA has won numerous awards and it has significantly
improved its status in international rankings.

Aqaba Container Terminal (ACT) is part of the Port of Aqaba. The port’s strategic location
makes it a fundamental gateway for cargo not only to Jordan, but to the wider region. In 2003, the
terminal experienced a severe crisis. Mismanagement, long waiting times for ships to berth,
congestion issues, lack of security and missing computerization brought the terminal close to
collapse, significantly damaging Jordan’s economy. To solve the situation, a PPP project was
conceived building on previous studies. The government-owned Aqgaba Development
Corporation (ADC) launched an international tender for a 2-year contract for managing the
terminal and a subsequent 25-year joint venture. The management contract was awarded to APM
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Terminals in 2004 (part of the A.P. Moller-Maersk group). In 2006, following a successful 2-year
period during which congestion issues had been solved thanks to a new management and
significant investments, ADC and APM entered a joint venture (Cebotari and Dennis, 2008).

Both PPPs are generally referred to as BOT arrangements (Build-Operate-Transfer). Importantly,
however, the two infrastructures already existed before the PPP (as such, they are considered
brownfield projects) and in both cases financing was part of the private sector’s responsibilities
as well. For these reasons, in the case of ACT the acronym “REFOT” is used as well (Rehabilitate-
Equip-Finance-Operate-Transfer). The latter can be considered more precise, if it is made clear
that the ACT project did not merely involve a minor rehabilitation of existing assets, but also
extensive works leading to structural changes.

In addition to these two flagship projects, both widely regarded as success stories, several other
transport PPPs of a smaller size have been implemented in Agaba Special Economic Zone.

Box 30 Transport PPP projects in Aqaba Special Economic Zone

Aqaba is a Special Economic Zone inaugurated in 2001 and governed by the Aqaba Special
Economic Zone Authority (ASEZA). Benefitting from low taxation, numerous investments have
been implemented in the city in the last two decades, among which many through PPP schemes.
PPPs in Agaba have been launched by Aqaba Development Corporation (ADC), ASEZA’s
development arm, which acts as contracting authority. In addition to the already mentioned ACT
project, other PPPs stemmed from the division of the Port into separate terminals, for which
separate concessions were implemented through BOT or REFOT arrangements (e.g. Phosphate
Terminal and Industrial Port). PPPs were implemented for Marine Services and for a Logistics
Village in addition to an Air Cargo terminal as well. All contracts were based on a model
concession but modified according to the specific requirements (Koppies, 2012). Except for ACT,
the other PPPs are not well known outside Aqaba’s institutional and business environment,
despite representing significant experiences. It is hard to find mention of these PPPs in
documents or databases by Jordanian national authorities or international organizations. Part of
the reasons behind this lack of awareness may lie in Agaba’s special status, communication issues
with national authorities and ADC’s reliance on internal capacity and private consultants, rather
than international organizations.

From a risk management perspective, PPP projects in Agaba are especially interesting in light
of the peculiar nature of ADC, i.e. the contracting authority. In fact, while being government-
owned (50% by ASEZA, 50% by the national government through the Ministry of Finance), ADC
qualifies as a private sector company. As such, ADC is not part of the Jordan’s public sector and
its specific mandate is to unlock Agaba's economic potential by mobilizing private investment
(either on a stand-alone basis or through PPPs).
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5.5.2. Strategy and policy

In a Middle East troubled by conflicts and tensions, during the last decades Jordan’s
constitutional monarchy has emerged as an anchor of relative stability. Even though
government changes are frequent (ten prime ministers have served between 2005 and 2019),
the country does not experience major social and political turbulences. While in 2011 street
demonstrations abruptly transformed the political landscape of several Arab countries and were
followed in some cases by armed conflict, protests in Jordan did not escalate to the degree
reached elsewhere. Before and after the Arab Spring, Jordan has been able to build a strong
reputation as a haven of safety for the refugees from neighboring countries escaping the Israeli-
Palestinian, Iraqi and Syrian crises, who have contributed to the country’s population growth.

From an economic perspective, the country’s monetary policy has been instrumental in
providing stability and a solid financial framework reducing uncertainty for national and foreign
stakeholders. In particular, pegging the Jordanian Dinar to the US Dollar has contributed to
avoiding inflation issues (which have plagued countries in the same region) and ensured overall
solidity of the economic system.

Traditionally, regional instability has however represented a hurdle to the country’s economic
development, together with its lack in natural resources, especially as regards water supplies
and oil (for the latter, Jordan completely relies on imports).

In order to boost economic growth, after his accession to the throne in 1999 King Abdullah II
launched a set of structural reforms and promoted liberalization and privatization policies,
which had partly already been inaugurated under the reign of his father, King Hussein. Since
then, Jordan has showed continued reform effort and liberal economic policies have contributed
to high economic growth during the first decade of the XXI century, before being slowed down
by the global economic crisis and the geopolitical consequences of the Arab Spring.

From 2000 onwards, PPPs have represented a pillar of Jordan’s policies in different sectors of
the economy. For water, wastewater and energy infrastructures in particular, the country has
widely resorted to PPPs as a way to address budgetary constraints and in order to benefit from
the private sector’s technical expertise. So far transport is not among the economic sectors
for which PPP schemes have been used the most.

According to Jordan’s Economic Growth Plan 2018-2022, transport contributes to about 9% of
the GDP. The government recognizes it as a vital sector for the Jordanian economy and as a
crucial component of the daily life of Jordanians. Today, the road sector represents the backbone
of the country’s transport system, despite being characterized by weak maintenance. No toll
roads have been implemented yet, partly as a result of acceptability issues, in a country where
personal cars and taxis remain the preferred means of transport. Both railways and public
transport are still underdeveloped. Amman’s international airport, named after Queen Alia, is
the country’s main entry point for tourists and developing into a significant hub for the whole
region. Finally, Jordan’s only seaport is located in Aqaba.
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Political support and strategies

After the Privatization Law of the year 2000, Jordan has resorted to PPPs as a way to address
major infrastructural needs and deliver assets without causing excessive burdens on the
national budget. In addition, PPP schemes have been chosen in order to ensure top quality in the
management of transport and logistics services. It is mainly on the basis of these two arguments
that high-level political support to transport PPPs is granted in Jordan.

In the two main transport PPPs, i.e. QAIA and ACT, the need for an intervention was apparent
and PPP was seen as a method to ensure a new beginning for two infrastructures which are
critical for Jordan’s competitiveness as a whole. Due to their nature, the two projects also had a
significant influence over Jordan’s trade with other countries, foreign relations and international
image. In this sense, the two PPPs offered the chance to align the country with recommendations
from international organizations and IFls as well as to enhance Jordan’s profile as a modern
economy on the global stage, open to foreign investments.

Box 31 Political support for the Aqaba Container Terminal PPP project

The ACT PPP project enjoyed strong support from King Abdullah II, driven by the vision to
develop Agaba into a major business hub. In addition, reform-minded political actors and
technocrats in national government, ASEZA and ADC were able to push the project forward
despite initial opposition from Parliament and port workers (Cebotari and Dennis, 2008).

While the King has been supportive of increasing the role of the private sector in the delivery
and management of transport assets, the Parliament has proved to be less willing to back PPPs,
sometimes voicing concerns over the supposed submission of crucial national infrastructures to
private and foreign interests. Overall, however, the Jordanian political establishment has
repeatedly backed PPPs as key for infrastructure development and legal provisions as well as
institutional arrangements have been gradually transformed over the years to align with
political willingness to set up an adequate framework for the implementation of PPPs. Major
achievements have consisted in the 2014 PPP law and in the subsequent setup of a PPP unit
within the Ministry of Finance. In addition, support for PPPs is consistently included in official
strategic documents.

The 2014 Long Term National Transport Strategy and Action Plan, for instance, highlights
the need to identify additional sources for funding of the transport sector, also involving the
private sector through PPPs. In particular, the document identifies the use of PPP financing as
highly relevant for two areas: i) public transport; ii) freight and logistics (Ministry of Transport,
2014).

The country’s PPP program, released as a policy paper by the PPP unit, outlines Jordan'’s
approach to PPPs. In particular, it highlights the government’s “strong commitment to
enhancing the role of the private sector in national economy” and its support for “the use of best
practices in managing contractual, credit, and market-related risks”. In addition, it sets out the
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government’s readiness to offer various incentives: “types of support vary according to the type
of project and may include capital and operational support, facilitation of licenses, controlling
tariffs, and any other services needed for the sustainability of the project”.

New developments are expected in the near future, among which the revision of the PPP law
and the transferring of the PPP unit under the Prime Ministry’s Office, indicating that the issue
ranks high on the political agenda.

As regards future projects, general support to PPPs will be granted and a new PPP in public
transport appears to be finally on the horizon. Since the approval of the Bus Rapid Transit (BRT)
Project in Amman*’, the project to link Amman and Zarqa, the second largest city in Jordan, has
been reconsidered as well. For many years a light rail link between the two cities has been
discussed but never implemented. While this project is still under consideration, the new BRT
between Amman and Zarqa is closer and closer. As a matter of fact, in January 2019 the Ministry
of Public Works and Housing launched the tender for this second BRT project. While the
construction of the two projects is public, a PPP arrangement is foreseen for the supply, fund,
management, operation and maintenance of the buses to be used within Amman and between
Amman and Zarqa.

In the railway sector, discussions were initiated decades ago on a possible Aqaba-Amman line.
While the government would reportedly prefer to include passenger service as well in such
project, recent studies have suggested that bankability would be granted only in case of a railway
line dedicated to cargo exclusively. Such a project would represent a major development
opportunity for Aqaba as a regional gateway, particularly at a time when geopolitical tensions
in the Strait of Hormuz may lead to increased traffic in the Red Sea. Combined with the currently
ongoing development of a logistic hub close to Amman (originally itself presented as a PPP as
part of an unsolicited proposal), a cargo railway line would highly increase the competitiveness
of Aqaba’s container terminal. At the same time, the project would contribute to shift cargo from
roads to rail, reducing the need for maintenance on Jordan’s North-South highway (currently in
poor state due to the high number of trucks driving on it) as well as increasing its safety and its
appeal for touristic purposes.

As reported by the Word Bank (2019), within the Pipeline of Projects identified by the
government of Jordan for 2019 there are three potential new PPP projects in the transport
sector for a total investment of about JD 242 (USD 341) million. These are the King Hussein
Bridge (short term priority), the Marka Airport (medium term priority), and the Amman
Development Corridor Phase 2 (short term priority).

Legal provisions

In the past, Jordan’s lack of a PPP-specific legislation had been highlighted in the literature as a
flaw in its regulatory framework (Mako, 2012). That gap has been filled by the 2014 PPP law
(drafted by the Executive Privatization Commission, a governmental authority established

47 The project is a joint effort by the the Greater Amman Municipality, the Transport Ministry, and the Ministry
of Public Works and Housing.
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under the 2000 Privatization Law) and the 2015 PPP Regulation. Together, they form the
exclusive legal framework for PPP projects in Jordan, including transport PPPs.

The PPP law established a PPP Council and a PPP unit and outlined among others the procedures
for developing PPPs, for unsolicited proposal and for renegotiation. The maximum duration of a
PPP contract was fixed by the Law to 35 years. The following PPP Regulation further specified
PPP procurement and tendering procedures, responsibilities and contract provisions.

Before 2014, PPPs had been regulated by the 2000 Privatization Law, combined with sector-
specific laws. As such, none of transport PPPs listed in Table 34 was implemented under the
2014 PPP law. Today, the PPP legal and regulatory framework is generally considered by public
and private stakeholders as adequate. Concerns have been voiced however about its actual
implementation. Moreover, the Law is expected to be amended in the near future, with the
introduction of a particular focus on fiscal commitments, currently overseen.

Jordan’s framework for PPPs is complemented by comprehensive PPP guidelines, issued by the
PPP unit in January 2019. This manual sets out in a detailed manner the steps to be followed for
each phase of the PPP project life-cycle. The phases it identifies are:

¢ Phase 1-PPP Project Application and Registration: PPP Project Initiation, Screening
and Selection (this phase covers preliminary risk identification and assessment);

e Phase 2 - PPP Project Preparation: Completing the PPP Feasibility and Business Case
(this phase covers risk identification, assessment and allocation);

e Phase 3 - PPP Tendering and Procurement (risk allocation is covered by this phase
as well);

o Phase 4 - PPP Contract Management and Performance Monitoring (this final phase
covers risk monitoring and partly risk treatment).

In terms of risk dimensions, it can be noted that: risk identification and assessment are covered
in a preliminary way by Phase 1 and then by Phase 2 in a more detailed way; risk allocation is
covered preliminarily by Phases 1 and 2 and then by Phase 3; risk monitoring is covered by
Phase 4; risk treatment is partly covered by Phase 4.

In the light of the high level of detail included in these guidelines, they can be used as a good
reference document on PPP procedures in the country. However, it is worth noting that a debate
is currently ongoing to clarify from a legal perspective whether the PPP law, regulation and
guidelines are applicable in Agaba Special Economic Zone as well. So far, ADC activities have
been guided more by internal procedures and ASEZA requirements (in line with Aqaba’s special
status) rather than by the provisions set out in the national framework.

Institutional arrangements

Based on the current PPP law, the main institutional actors involved in the PPP project life-cycle
are:

e The Public Contracting Body (usually the line Ministry);
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e The PPP unit;
e The PPP Council.

For transport projects, the public contracting body is generally the Ministry of Transport, with
the exception of projects implemented in Aqaba, where ADC acts as the contracting authority.

The Figure overleaf taken from Jordan’s PPP guidelines illustrates the current allocation of tasks
between the private sector and the main institutional stakeholders.

Current institutional arrangements foresee that the Ministry of Transport (acting as public
contracting authority) identifies and selects potential PPP projects and prepares a PPP project
application. The PPP unit, which centralizes PPP expertise in a single government office, is in
charge of reviewing the application and submitting a recommendation for its approval or
rejection to the PPP Council, a body chaired by the Prime Minister and composed of selected
Ministers as well as the Governor of the Central Bank and the PPP unit Director. This body
supervises the overall PPP program and is responsible for PPP-related decisions, with the PPP
unit acting as the enforcement arm of the Council’s decisions. If the Council approves the PPP
project, the Ministry of Transport establishes a PPP Technical Committee, which supports the
Ministry in the subsequent phases. The Ministry, with the Technical Committee’s supervision,
thus carries out through a PPP transaction advisor a PPP feasibility study, which is then subject
to the revision of the PPP unit and the approval of the Council. The study includes parts on risk
identification and assessment and a preliminary foreseen risk allocation. The transport-specific
part of project preparation is under the responsibility of the Transport Ministry, while the
revision of the PPP unit focuses on PPP-related aspects and in particular on the project’s
bankability, sustainability and risk sharing. Once project preparation is completed, the Ministry
issues tendering documents for the identification of the private sector operator. After the
tender has been awarded, the private operator and the Ministry negotiate on an initial PPP
contract draft, which includes a provisional risk allocation. As for previous steps, the contract is
reviewed by the unit and approved by the Council. After this, its stipulation between the private
operator and the Ministry can take place. The two actors thus enter the contract management
phase, during which the Ministry is in charge of monitoring performance and risks, as well as
taking remedies to mitigate risks.
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Figure 6: Task allocation within the four phases of Jordan’s PPP life-cycle
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Along the different steps, the PPP unit can also act as an interface between the contracting body
and international organizations and IFIs. It is not responsible, however, for investment
attraction. While capacity-building should also be performed by the PPP unit for other
government authorities, no evidence of such activities has been found for stakeholders of
transport PPP projects. The PPP unit is in place since 2014 and its tasks are enumerated by the
PPP law. It is currently relatively small, with eight staff members and a technical advisor,
provided by the United States Agency for International Development (USAID). Its structure is
illustrated in the Figure below.
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Figure 7: PPP unit - Organizational chart
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Investment attraction

By ensuring a consistent approach to PPPs across different economic sectors as well as
streamlined procedures, the establishment of the PPP unit can represent an increase in the
country’s attractivity for private investors. However, as already mentioned, the PPP unit does
not directly engage in investment attraction activities.

The private partner has the responsibility to provide the necessary funds contributing to the
delivery of the project. Over the years and across sectors, the government of Jordan has proved
to be a reliable partner in PPPs, timely delivering its payments. This reliability is a major factor
contributing to Jordan’s attractiveness for private investments.

In addition, well-established cooperation between Jordan and international organizations
and IFIs on PPP issues as well as continued donor support have strengthened Jordan’s PPP
framework and finances, thus enhancing the country’s appeal for foreign investors, especially
crucial at times of slowing economic growth (in 2016 and 2017, GDP has grown by 2%, a rate
which had not been that low since the 1990s). In fact, Jordan has had collaborations in place
with a number of development partners, multilateral banks and IFlIs: support is provided by
World Bank, IFC, Islamic Development Bank (IsDB), EBRD and EU, as well as through bilateral
agreements with development agencies from France (ADF), the United States (USAID), Germany
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(GIZ) and the Netherlands (RVO). Financial support from neighboring countries has been
provided by the Kingdom of Saudi-Arabia and the Gulf States, for instance through the
Governments of the Gulf Cooperation Council (GCC). Currently, donor support is however
mainly related to the International Monetary Fund, the World Bank, France, Japan, the United
States and the EU (COMCEC, 2019). So far, Islamic finance has never contributed to transport
PPP projects in Jordan, despite Islamic banks being characterized by high liquidity. In addition,
there are no indications of future involvement of Islamic financing in transport PPPs either.

According to interviewed institutional stakeholders, the government is currently pursuing the
goal of investment attraction through PPPs by preparing a strategy for issuing guarantees, as a
way to reduce risk perception for the private sector. So far, no sovereign guarantees have been
issued, as the public sector is faced with a legal constraint due to the Public Debt Law. As of
August 2019, no details are available yet on the future approach to guarantees. Nevertheless, it
is interesting to notice that in the water sector guarantees have been issued by the government
in the form of letters of undertaking, reportedly in a successful way, proving that Jordanian
public finances are perceived as reliable.

Box 32 Investment attraction in the QAIA case

In the QAIA PPP project, the composition of the awarded consortium (at the time of the tendering
procedure) was characterized by the strong presence of investment funds: in particular, the
consortium was led by Abu Dhabi Investment Company (United Arab Emirates), owning 38% of
AIG, with Noor Financial Investment Company (Kuwait) having a 24% ownership instead. The
French group Aéroports de Paris (ADP), today AIG’s main shareholder and airport services
operator, held 9.5%.

Back in the tendering phase, the role of IFC was instrumental for reducing risk perception and
contributing to successful investment attraction. Firstly, it provided key advisory support to the
Jordanian government for the project’s tendering procedure, which was reportedly characterized
by high quality in the documentation. The bidding process could be carried out swiftly,
transparently and with the concession agreement being known from the start. Secondly, IFC had
a key role as regards the project financing. In particular, IFC provided USD 120 million in loans to
AIG and supported arrangements for additional USD 180 million from commercial banks. Further
support was offered by the Islamic Development Bank through a USD 100 million loan (World
Bank Group, 2015).

After the project was awarded and the construction phase was concluded, a consolidation of the
consortium took place, with ADP gaining control of AIG. Today, ADP owns 51% and the other
shareholders are: Meridiam Eastern Europe Investments (32%), an independent investment
company focused on the development, financing and management of public infrastructure
projects; Mena Airport Holding Ltd. (12.25%), a UAE-based investment vehicle of the Islamic
Development Bank’s Infrastructure Fund II, managed by Asma Capital Partners; EDGO Group
(4.75%), a Jordan group with a diversified business portfolio.
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Interestingly, international organizations, [FIs and multilateral banks did not stop being involved
in the QAIA project with the end of the tendering procedure. On the contrary, in order to finance
an expansion of the airport to meet traffic growth, in 2014 IFC provided a USD 21 million loan
and arranged a further USD 47 million syndication. The Islamic Development Bank participated
in this second package as well, through a USD 25 million loan. More recently, in 2019, the EBRD
has instead invested in the airport by acquiring an indirect equity stake in Meridiam (EBRD,
2019).

5.5.3.  Pre-tendering decision process

Screening for PPP suitability

In Jordan, the process leading to the implementation of a transport PPP project opens with the
identification by the Transport Ministry (acting as the public contracting authority) of a
candidate project for PPP. The goal of this preliminary screening for PPP suitability is to avoid
conducting burdensome PPP studies on all potential projects and select only the most
appropriate ones for PPPs. According to the PPP guidelines (PPP unit, 2019), such projects
should have specific features, among which:

e They should be priority projects, with high-level support within the public contracting
body;

e They should be relatively large investments, with an initial estimated investment and
operating costs generally greater than approximately 15 million JD (about USD 21 million),
as smaller projects may not justify PPP preparation and transaction costs;

e They should have long useful operating lives of at least 5 years or more;
e There should be a likely private sector interest in providing the project and service;

e They should require the ongoing delivery of services over the life of the project (as
opposed to only the construction of a new asset or facility);

e They should not rely on new, untested, or experimental technologies;

e There should not be a foreseeable significant opposition from stakeholders such as labor
organizations and end-users.

This first simple screening is the precondition for the assessment which is part of the initial PPP
project application. Each priority project which fits the abovementioned criteria is subject to a
suitability test, or “PPP Suitability Checklist” in the words of the guidelines. Eleven project
characteristics are tested, for which the guidelines suggest straightforward questions to be
asked. Among the eleven characteristics, there are:

¢ Need for the investment;

e Nature of the investment and suitability for PPP (e.g. “will the project impose any end
user charges?”, “are there any special risks or constraints to the project - such as
environmental, traffic, heritage, archaeological, or other constraints?”);
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e Affordability (“is there evidence that the Public Contracting Body’s budget projections
could afford to pay for these PPP services in the future? If end-user fees are required, will
end-users likely be able to afford to pay them?”);

e Risk (“is there potential to achieve a better Value-for-Money (VfM) through the transfer of
certain risks to a private service provider? Consider the VfM benefits of: design and/or
technology risk; construction risk; market/demand risk; operational risk;
availability /performance risk; residual value risk; other risks)”;

e Performance-based contract (“is it likely that the project could be fully described in
terms of output-based Key Performance Indicators?”).

Through the questions on risk, a preliminary risk identification and assessment exercise is thus
performed by the Transport Ministry.

Based upon the responses to this PPP Suitability Checklist, the Public Contracting Body
recommends whether the project should continue to be considered as PPP, or if it should be
considered for implementation through conventional public procurement. In the former case,
the Ministry submits to the PPP unit a PPP Project Proposal Memorandum*8, which also
includes a preliminary discussion of the possibility to transfer financial, technical, and operating
risks to the private sector and to mitigate their impact.

The PPP law allows the submission by the private sector of unsolicited proposals under some
conditions. If all conditions are fulfilled, the Ministry of Transport can ask the promoter to
prepare a Project Proposal Memorandum. If both the Memorandum and the full PPP feasibility
study are approved by the PPP Council, the PPP is tendered and the promoter has to compete
with all the other investors. If the promoter is not awarded with the project, he is entitled to
receive compensation for the preparation and submission of the Project Proposal Memorandum
and a full PPP feasibility study. It appears that up to now, most of the unsolicited proposals
received by the Ministry did reach the tendering stage as PPP.

Special arrangements for PPPs

Once the PPP unit has reviewed the Project Proposal Memorandum and it has been approved by
the PPP Council, a PPP feasibility study is carried out by the Ministry through external advisors
and with the supervision of an internal Technical Committee.

As part of the PPP feasibility study, PPP-specific tasks and analyses are performed, among which
the following ones are included:

e Development of PPP Project’s Required Output Levels of Service;

48 A standard template for the PPP Project Proposal Memorandum is provided in the PPP guidelines.
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o PPP Affordability® & Sustainability Analysis, for PPP projects where end users are
expected to pay their own tariffs directly, it is required gathering any existing data on the
current prices being charged in the sector or/and carry out studies of consumer ability
or willingness-to-pay;

¢ Project Demand Analysis®, including scenario analysis5! and recommendations on how
demand risk should be allocated within a PPP structure;

e Project Technical Feasibility Analysis, including recommendations on how technical
risks (e.g. technology, design, performance, planning, resources and inputs, etc.) should be
allocated within a PPP structure;

e PPP Project Financial Feasibility Analysis;

e Legal & Institutional Feasibility Analysis;

e Project Environmental & Social Impact Assessment;

e PPP Project Risk Identification, Analysis and Mitigation;

e Development of the recommended PPP Risk Allocation Structure;

e Value-for-Money (VfM) Analysis, including both the qualitative likelihood of realizing
better VM and the estimated quantitative value of VfM savings/benefits from a PPP;

e Assessment of Private Sector Market Interest in & Appetite for the PPP Opportunity.

As aresult of this stage, all (technical, legal, environmental, financial and institutional) feasibility
analyses are presented to the PPP unit in the form of a PPP business case. It may be noted that
in the PPP law the feasibility study is not the only supporting document to prepare: the Law also
requires a Cost-Benefit Analysis and a sustainability report (focusing on the project’s cash flow).
However, these two studies are not mentioned in the PPP guidelines.

For the purposes of this case study, investigating the risk-related analyses in the feasibility study
is of particular interest. As regards risk identification, the PPP guidelines provide a list of 22
risks that the contracting authority should use in order to identify and describe the relevant
risks. Such risks are presented in the following Table.

49 Affordability analysis is the procedure for determining the maximum amount that the clients of a PPP, whether
a public Contracting Body (ie a “single off-taker”), multiple end-users, or a combination of the two, can afford
to pay for the new PPP project’s services over the entire life of the contract.

50 According to the PPP guidelines, infrastructure demand forecasting is usually based on two different
strategies: (1) for the entire country, region, or municipal area, it generally adopts regression analysis; (2) for
part of an administrative jurisdiction, it frequently adopts the case method.

51 According to the PPP guidelines, the projected level of demand must be tested using to at least three general
scenarios: Base Case; Optimistic Case (higher than planned demand);Pessimistic Case (lower than planned
demand). For each scenario, the assumptions used and the reasons for selecting those assumptions should be
explained.
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Table 35: Risks to consider for risk identification, based on PPP guidelines

10

11

12

13

14
15

16
17
18

19

20

21

22

Risk

Land availability
and acquisition
Land unsuitability
Environmental risk

Health, safety and
permits/licenses

Currency
availability and
transferability
Operating costs
Interest rate
Exchange rate

Market

Responsibility of
design

Detailed design,
specifications and
standards

Design data
Procurement and
construction
Construction cost
Program

Operation
Maintenance
Ancillary features

Transfer

Regulatory risk

Political/sovereign

risk
Force majeure

Description

Land needed for the project is unavailable;
There is uncertainty over the cost to acquire the needed land and its timing.
Unanticipated adverse ground conditions are discovered.

The project causes major environmental impacts on surrounding natural
resources.

Regulations or standards on health, safety, permitting, licenses, etc. are not
respected.

Foreign currency is unavailable to transfer funds from local to hard currency;
Profits earned by the project inside the country cannot be repatriated to its
owners outside the country.

Operating costs are higher than expected.

Interest rates on the loans used for construction increase.

Local currency depreciates relative to the hard currencies in which the
project’s loans and equity investments are denominated.

The quantity of outputs or services demanded by users or the off-taker is less
than expected;

The PPP project’s tariffs or prices are not adjusted according to the escalation
formula agreed upon.

The government provided a faulty or inappropriate design.

The project’'s performance standards or design specifications are
inappropriate for the project’s needs.

Wrong or inaccurate data has been used during construction.
Completion of the project construction was delayed.

Total construction cost was more than anticipated.

Project completion is delayed or there is a cost over-run due to faulty work
scheduling.

The project is unable to function and operate as fully as had been anticipated.
The project’s assets are not properly maintained.

Ancillary infrastructure services that the project needs (e.g. approach-roads,
interconnection facilities, etc.) are not provided and completed on time.

The condition of the assets at the end of the contract term when they are
transferred back to government shows no compliance with the PPP
contract’s maintenance & performance standards.

Terms and conditions of the PPP contract regarding the operator’s ability to
collect revenues and seek reasonable tariff increase according to the
contract’s price escalation formula are not fulfilled;

New laws or regulations are passed, increasing the costs or reduce the
revenue of the PPP contractor without fair compensation.

The government nationalizes the project.

The project is not able to perform due to natural catastrophes (earthquakes,
flooding, etc.).

Source: PPP unit, Ministry of Finance (2019).

191



Risk Management in Transport PPP Projects
In the Islamic Countries

COMCEC

Risk analysis is instead carried out, according to the guidelines, by systematically estimating
both the size of the potential impact of each risk and its likelihood, in order to then calculate the
total cost of each risk. To this end, the guidelines suggest to arrange a workshop with experts
and to adopt a template for analysis covering five different scenarios: catastrophic; critical;
serious; “no change”; optimistic. The output of such a risk analysis is a matrix illustrating, for
each risk, its probability-weighted cost under the five scenarios. Risks showing high costs will
need special attention during the risk allocation stage.

For the preparation of a recommended risk allocation structure, in fact, the guidelines suggest
to first list, for each risk, relevant mitigation techniques (and provides information on the most
common ones). After this, a risk allocation matrix is to be completed (always by the contracting
authority with help of PPP advisors), indicating whether each risk will be allocated to the public
or private sector or whether it will be shared, as well as motivating the chosen allocation.

Thus, the PPP guidelines provide a sound and well-detailed framework for pre-tendering PPP
appraisal, accounting for risk management dimensions as well. in the near future, further
developments are expected following the possible adoption of amendments to the PPP law. In
particular, discussions are being held over the possibility to include an additional step after the
feasibility study and before the tendering phase, covering the impact of a new PPP on the
national budget: a report Fiscal Commitment and Contingent Liabilities (FCCL) would be
prepared for each project, identifying the fiscal liability of the government. In turn, the
identification of fiscal liabilities would be linked to the degree of tax exemptions or incentives
provided to investors.

5.5.4. Procurement and contracting

Procurement strategies

Once the pre-tendering decision-making is concluded and the set of assessments has led to the
decision to deliver the transport infrastructure and service through a PPP, a tender is launched
for selecting the private partner. To this end, the guidelines suggest a procurement strategy
which can be described as open tendering with pass/fail pre-qualification (or two-stage
open tender). In fact, the guidelines detail how to prepare and issue a Request for Pre-
Qualifications (RFQ) and to announce the pre-qualified PPP bidders shortlist (3-5 bidders)
before issuing the Request for Proposals (RFP).

The RFQ should contain the proposed risk allocation and invite the interested firms to submit
questions and suggestions on it. Further, among the minimum conditions to be met by the
bidder, the RFQ should require risk management experience and capacity (differentiated by
type of risk, if relevant). No restriction applies in terms of investors’ origin: no requirements on
the presence of local investors are foreseen. De facto, the typical bidding consortium is
composed by international investors with local companies.

The RFP should in turn contain among the bid documents a detailed risk allocation matrix. In
addition, the provision of a full draft contract is required, in order to leave little room for
negotiations after the selection of the winning bidder.
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While the choice of the procurement strategy is presented straightforwardly in the national PPP
guidelines, this choice appears to be less univocal in Aqaba. In fact, the choice of the procurement
strategy by ADC varies and depends on the single transport PPP project. Not only open tenders
are used, but also restricted procedures and negotiated processes, following internal practices
and the advice of international consultants.

PPP contractual arrangements

As already seen, BOT is the most common PPP scheme for transport PPP projects in Jordan.

The rationale of risk allocation in PPP contracts, according to the country’s PPP Program, lies
in assigning each risk to the party best able to manage it, thereby maximizing Value-for-Money,
protecting public interests and preventing the government from being allocated risks associated
with design, financing, construction, operation and maintenance. The following Table
summarizes the usual allocation of the risks between the public and the private sector in
transport PPPs.

Table 36: Indicative risk matrix in transport PPPs in Jordan (by risk category)

Risk type Risk category Usual allocation of risks (public/private/shared)
Context- Political and Political and legal risks are generally retained by the public sector. As
related legal risks these risks could reduce the profitability of the project for the private
risks party, the latter may require compensation payments from the
contracting authority for lost revenue, increased costs or lost profits.
Macroeconomic | While the risk of interest rates on the loans increasing falls mainly on the
risks private sector, the exchange risk is mostly shared. On the one side, the
project’s profitability would decrease. On the other side, the public sector
may be required to pay higher debt service return.
Project Financial credit Credit risks fall on the private sector, as it has the responsibility to
risks risks contribute to the financing of the project.

Design,
construction and
operation risks

The private sector is generally responsible for these risks. Land
availability and unsuitability represent exceptions, being borne by the
public sector.

Financial While the private sector is responsible for management risk, demand and
sustainability revenue risks are generally shared for airports and terminal projects
risks (no demand guarantees are foreseen in these projects). For public
transport and rail projects, the demand is subject to guarantees which
partially limit the risk of the private sector.
Other risks Force majeure and early termination risks are shared, since if they
(force majeure materialize, the project is unable to perform.
and early
termination)
Source: Authors.
Performance Metrics

The PPP Regulation establishes that the contracting authority shall, supported by the PPP unit,
monitor and audit the private operator’s execution of his contractual obligations. In addition, it
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states that the contract shall include, among its many elements, provisions on the financial,
technical, and administrative supervision of the project, as well as the requirements for the
report relating to monitoring activities.

Box 33 KPIs and monitoring in the QAIA and ACT cases

The QAIA project is monitored by an ad-hoc unit within the Ministry of Transport, i.e. the QAIA
Project Management Unit (PMU). AIG has to provide full annual financial statements as well as
quarterly financial and operational reports.

In terms of performance metrics, the PPP contract foresees that the operator should maintain a
certain level of quality in running the airport. As such, no specific KPIs triggering contractual
obligations are foreseen, leading to a contract structure characterized by simplicity and,
according to interviewed stakeholders, to a mature relationship between PPP partners. The
simplicity of the contract, according to this line of reasoning, contributes to maintaining a good
cooperation, as the monitoring activities do not focus on many minor details and are thus not
invasive, but can rather focus on the bigger picture.

In addition to PMU, monitoring tasks are also performed by an independent third party (a Jordan
company with a strong engineering and management background and international experience).

In the ACT case, ADC performs monitoring tasks based on KPIs included in the concession
agreement, which have by now partly become outdated. For instance, one KPI is “time for a vessel
to berth”: by now, this indicator includes the performance not only of the terminal operator
(APM) but also of a second company. As such, it cannot be used to monitor APM’s work. ADC also
performs regular audits and APM provides monthly financial and operational reports.

However, APM is subject to strict monitoring along internal KPIs of the MAERSK group as well.
These KPIs are reported to be more stringent than the contractual ones and to include
benchmarking exercises with the numerous other terminals managed by the group worldwide.
As such, APM is under stronger pressure from internal monitoring activities than from
contractual obligations: this consideration is in line with the overall rationale of PPPs, i.e. to
involve quality experts in a service delivery project, who may build on a strong track record and
ever-improving working procedures.

Remuneration

In light of the small number of transport PPP projects which have been implemented in Jordan,
it is difficult to identify recurring patterns in remuneration schemes. In fact, remuneration
schemes appear to be project-specific.

Box 34 Remuneration in the QAIA case and in smaller ASEZA PPP projects

AIG is remunerated through the revenues it raises from operating the airport. Under the terms of
the 25-year concession, the national government retains ownership of the airport and receives a
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proportion of gross revenues for the duration of the agreement (54.47% in the first six years and
54.64% in the following nineteen years).

A system of fixed (land rent) and variable fees (TEU fee or ton fee) has been uniformly applied
for smaller ASEZA PPP projects.

5.5.5. Construction

Management of risks during design and construction

The PPP guidelines recognize the need for whole-life performance monitoring, as opposed to
the mere confirmation of the completed construction of the required infrastructure. They
suggest the establishment of a Project Management Unit (as it has been the case for the QAIA
project), in charge of managing and monitoring the PPP from the contracting authority’s
perspective.

Key Performance Indicators (KPIs) to be checked during construction include among others:
whether the necessary land for construction is available; whether all permits and licenses have
been obtained; whether the project design has been reviewed by an independent party; whether
interconnection facilities (such as approach roads, or electricity, water and sewerage
connections) are completed on time; whether the testing of the new facility has been carried out
(PPP unit, Ministry of Finance, 2019).

Moreover, as regards risk management in particular, the PPP Program underlines that in order
to effectively manage changes to risks, the contracting parties in coordination with the PPP unit
should follow up and monitor the allocation of risk throughout the term of contract.

Box 35 Risk management during design and construction in the QAIA case

The construction works foreseen as part of the QAIA PPP project were characterized by a 2-year
delay (the new terminal opened in 2013 instead of 2011), due to the need to change design
following operational and logistical issues. The construction sequence had to be changed, and the
schedule and the contract had to be renegotiated and amended.

Crucially, despite these challenges the initial PPP model worked and managed to accommodate
unexpected changes, including adjustments to design impacting on construction.

Additionally, the construction phase took place at the time of the Arab Spring, which posed a risk
in terms of changing the economics of the project. Yet, traffic proved resilient and was supported
through aggressive airline marketing by the new operator (Leigh, 2017). As a matter of fact, the
expected annual growth ratio (indicated in the contract) was about 5% but the actual one is about
8%.
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QAIA passengers by year (expected vs actual)
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e Actual n. of passengers = Expected n. of passengers

5.5.6. Operation

Management of risks during operation

According to the PPP guidelines, Key Performance Indicators to be checked during operation
include among others: volume; technical quality of the service; customer satisfaction; project-
specific measures.

Due to Jordan’s location and to crises in the wider region, a risk factor during operation for
transport projects in the country is represented by geopolitical developments. In particular, the
closure of the Jordanian-Syrian border affects the figures of incoming cargo. For a PPP project
like the Aqaba Logistics Village, this translates into a reduced demand, which in turn affects
decisions on whether to make infrastructural investments. For other PPP projects in Aqaba,
frequent strikes have represented a considerable risk factor as well, in particular for the ACT
project and Aqaba Ports Management Co.

According to ADC, clear KPIs for the operation phase are established for each PPP project and
ADC follows up on them.

Bonus/malus schemes

Bonus/malus schemes are not foreseen in the QAIA PPP project.

In Agaba, ASEZA and ADC do not foresee bonus schemes related to performances above
expectations. For performances below expectations instead, clauses on the application of
penalties are provided in the PPP contract, but so far they have never been applied: firstly, the
performance of private partners so far has so far been in compliance with KPIs and has overall
greatly satisfied ADC; secondly, ADC management prefers to engage with the private operators
directly, trying to accommodate their needs in an informal way, if necessary. As such, no
penalties were ever forced by ADC upon a private partner.
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Contract renegotiation

In Agaba, each contract specifies the conditions under which a renegotiation of its clauses is
possible.

The national PPP law foresees a more elaborate approach to renegotiation instead. In fact, it
establishes that the government has to be requested for a written approval on any amendment
related to outcomes, price, duration or any waiver of rights that modifies risk distribution. In
addition, in case the amendment was as significant as to increase project costs by more than
20%, the project has to be finalized and re-tendered. Alternatively, additional works may be
offered in tender separately. The Cabinet, anyway, may increase this percentage, based on the
features of the project, to a maximum of 50%. Every other modification can be implemented
only with the prior written approval of the contracting body.

Furthermore, the PPP Regulation provides that the contract must include its own amendment
procedures.

5.5.7. End of contract

Contract return

So far, no transport PPP project has ever reached its final phase in Jordan. However, each PPP
contract includes provisions on the necessary procedures for the transfer of the asset to the
public sector upon expiry of the contract term or early termination as required by PPP
Regulation.

Extension of the concessions are also possible, even though only for a limited number of years.
After that, the transfer of the asset to the public sector and the retendering of the service are the
available alternative options.

According to interviewed stakeholders, the risk of infrastructures being returned in poor
conditions can be successfully addressed by enforcing contract clauses on the schedule and the
type of required maintenance. A further mitigation measure is the appointment of external
advisors before hand-back, in order to confirm that the asset is in compliance with the contract
requirements. Therefore, if these measures are taken, this risk is not expected to evolve into a
major issue at the expiry of transport PPP contracts.

Follow up

As a reference document, the PPP guidelines provide a number of tools (e.g. PPP Suitability
Checklist, template for PPP Project Proposal Memorandum, PPP risk identification matrix, PPP
risk mitigation matrix, PPP risk allocation matrix). If used systematically in the preparation of
individual PPP projects, those documents can potentially form a critical mass of information to
be used to inform the development of future PPP projects.

A database on PPP projects had been set up by the PPP unit in recent years. It collected
information on aspects such as: contracting authority; sector; annual variation order on the
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contract; estimated capital cost; capital expenditure; stakeholders; tendering committee;
monitoring reports; KPIs; risk allocation. The updating of this database, however, has
unfortunately been discontinued, in view of likely new developments as regards the structure
of the unit and the overall government strategy towards investment projects. The government
is in fact expected to push for having a unified database for all infrastructure projects (not only
PPPs). Nevertheless, the database set up by the PPP unit does not include PPP projects managed
by ADC. The latter has not a formal system to keep track of the main features of its PPPs.
However, ADC always look back at existing PPP contracts when it has to develop a new PPP
project.

No evidence of sufficient risk-specific training activities has been found (neither at the central
level, nor in ADC), nor an effort to identify which are the most pressing knowledge gaps to be
filled in this field on the side of public administration. A learning by doing approach has been
mentioned by ADC.

In light of the fact that no transport PPP has yet reached its final stage in Jordan, it is instead too
premature to discuss ex-post evaluation.

5.5.8. Conclusions and recommendations

Conclusions

In general terms, PPP transport projects in Jordan are characterized by a well-developed
regulatory framework, complemented by detailed (but not sector-specific) PPP guidelines.
Nevertheless, the implementation of such framework is still limited. Indeed, the two main PPP
project were implemented before the adoption of the current PPP law and the establishment of
the PPP unit. Also, at the moment the PPP framework does not apply to PPP projects promoted
by ADC in the Aqaba Special Economic Zone. These limits affect the risk management practices
as well. Despite having set out clear procedures for dealing with risks in PPPs, their
implementation in the transport projects is still at an infancy stage. So far, the low number of
transport PPP projects hampers the possibility for Jordanian authorities to gain significative
experience on transport-related risk management. Against this background, the following
conclusions can be put forward.

e The national government is supportive of PPPs and has proved to be a reliable partner for
private operators. Thanks to political and monetary stability, as well as the established
cooperation with international organizations and IFls, PPPs in Jordan represent an
attractive investment opportunity for foreign investors;

e  While on paper the legal framework and the PPP guidelines are appropriate, no measures
appear to be taken to ensure an appropriate level of administrative capacity in risk
management practices. As such, PPP guidelines run the risk of being overlooked;

e  While the establishment of the PPP unit proved to be useful to catalyze effort around PPPs
and to develop and promote the PPP guidelines, the actual involvement of the PPP unit
in the whole cycle of the PPPs is questionable. So far, they acted as a filter between
contracting authorities and the PPP Council rather than a coaching and mentoring body;
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Part of the mandate of the PPP unit is to build capacity in the sector, however no evidence
of such activities has been found for stakeholders of transport PPP projects. Both Ministry
of Transport and ADC strongly rely on private consultants for all activities related to risk
management;

The introduction of an assessment focused on fiscal aspects (impact of Fiscal Commitment
Contingent Liabilities) before the tendering phase represents a positive development
which will be probably put forward by the PPP Amendment Law. The novelty seems
especially appropriate in view of demand guarantees which public transport PPPs entail.
Nevertheless, there is no evidence of analyses to verify the impact that a bundle of
PPPs can have on the state budget. PPPs are still seen primarily as a way to deliver assets
without imposing burdens on state resources.

Policy recommendations

Building upon the conclusive remarks, the following recommendations are suggested.

Political measures: In order to minimize risk perception of private investors, it is
essential for Jordan to maintain its political support for PPP schemes and continue to prove
a trustworthy partner for the private sector. In this respect, Jordan's excellent
collaboration with various IFIs should be preserved. In order to explore the attraction of
new funds for transport PPPs, the involvement of Islamic finance in this type of projects
could be subject to close scrutiny.

Institutional and organizational measures: The reform of the PPP unit with its move to
the Prime Minister’s Office can be an opportunity for reflection on the maturity of Jordan’s
approach to PPPs. To this end, an international event with academics, stakeholders and
experts could be arranged, as a way to promote the new unit as well. The upcoming reform
should, however, capitalize the experience gained so far by the PPP unit and the various
contracting authorities.

Technical measures: The expansion of the PPP model into public transport sector as well
as rail sectors calls for a rigorous and transparent way for calculating demand/revenues
guarantee. This calculation and the impact of fiscal commitment contingent liabilities are
typically done on a project-by-project basis. However, it could be useful to produce an
annual report which describes how the government assesses the exposure to PPPs and
reports on all direct fiscal commitments and contingent liabilities.

Legislative measures: Possible amendments to the PPP law in the close future should
strike the right balance between alignment to good practices identified by international
organizations and involvement of stakeholders in the preparation and discussion of the
amendments.

Procedural measures: Procedures set out in the guidelines represent a good basis for risk
management practices, but their implementation needs to be ensured. An effort should be
made in this direction starting with increasing the knowledge of the procedures by all

involved staff and with monitoring that the procedures are duly followed.
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e Statistics and surveys: The reform of the PPP unit should be accompanied by a review of
the methodologies adopted to collect data and an effort to fine-tune transport-specific
methodologies. Further, increasing the promotion of the use of statistics and survey by
stakeholders and civil society should be pursued.

e Capacity-building measures: In order to improve the implementation of the regulatory
framework and of the guidelines, a systematic effort towards capacity-building and
appropriate recruiting are needed. Skills in risk management should be ensured not only
at PPP unit level, but also at contracting authority level. In terms of tools, a transport PPP
database should be maintained and updated regularly to track not only general
information associated to PPPs but also risk-related aspects.

e Follow up measures: In order to ensure a fruitful exchange of information on risk
management in PPPs between the Ministry of Transport and the PPP unit, on one side, and
ASEZA and ADC, on the other side, a solid system of communication and cooperation
should be institutionalized, with annual joint meetings focused on sharing good practices
and identifying common challenges.

5.6. Asian cluster, Case study 1: Malaysia

5.6.1. Introduction

Scope of the case study

The scope of this case study is to illustrate the practices currently in place for the management
of the risks associated with PPP projects in the transport sector in Malaysia, with reference to
the entire life-cycle of Public-Private Initiatives and the elements of the conceptual framework
identified at Chapter 3. Existing literature and publicly available information represent the main
sources for the elaboration of this case study. In addition, two phone interviews with Malaysian
stakeholders were carried out in July and August 2019.

Overview of PPPs in the transport sector

Malaysia is a federal constitutional monarchy consisting in 13 states and three federal
territories. Its surface area is approximately 330,800 square kilometers with a population
estimated in 2019 to be around 31.95 million. The majority of the population lives in the coastal
areas and as of 2017 more than 1.8 million people were living in the area of Kuala Lumpur, the
capital and the most populous city of Malaysia. The capital’s population density is very high, with
6,696 inhabitants per square kilometer (The World Population Review). In the last decades, both
economic growth and the growing urban population have required an increased connectivity
and made the role of transportation infrastructures in satisfying mobility needs crucial.

In the period 2010-2017, the number of passengers carried via air transport registered a growth
rate of +251%. In the same timeframe, container port throughput increased by 432%. The
passengers carried by railway grew from 1,220 to 2,028.5 million Passenger - Km. As regards
the motor vehicles in use, the number of passenger cars almost doubled in the decade 2005-
2015 (OICStat).
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Today, Malaysia's road network is one of the most comprehensive in Asia and covers a total of
144,403 kilometers, including 1,821 km of expressways. Malaysia has 118 airports; of these, 6
are international.

Several of these infrastructures have been developed in cooperation with the private sector.
Malaysia is the most active country in Southeast Asia in terms of PPP projects. According to the
World Bank database on infrastructural PPPs, Malaysia implemented a total number of 52
transport PPPs from 1985, being the country that implemented the highest number of PPPs
among the OIC Member Countries in the Asian group.

The sector that registered the highest number of PPP is roads (31 PPPs) followed by ports and
railways (11 and 8 PPPs respectively). Also, two airports have been developed in Malaysia
through PPPs.

Out of the 52 PPPs developed in the last three decades in Malaysia, 28 were greenfield projects,

22 brownfield projects, 1 management and lease contract and 1 contract divestitures.

Table 37: PPPs in the transport sector in Malaysia

N/O | Project Name Type of PPP Financial Concession Share of | Responsible
closure year | Period Private Ministry
Equity
1 Malaysia Airports Partial 1999 50 18 Ministry of
Holdings Bhd Transport
2 Senai International Rehabilitate, operate, | 2003 30 100 Ministry of
Airport and transfer Transport
3 Klang South Port Rehabilitate, operate, | 1986 27 Not Ministry of
and transfer Available | Transport
4 Klang North Port Rehabilitate, operate, | 1992 21 Not Ministry of
and transfer Available | Transport
5 Lumut Port Build, operate, and 1993 20 100 Ministry of
transfer Transport
6 Klang Westport Rehabilitate, operate, | 1994 60 90 Ministry of
and transfer Transport
7 Johor Port Rehabilitate, operate, = 1995 57 51.7 Ministry of
and transfer Transport
8 Tanjung Pelepas Port Build, operate, and 1995 30 100 Ministry of
transfer Transport
9 Kerteh Liquid Bulk Build, operate, and 1997 Not Available = 60 Ministry of
Terminal transfer Transport
10 Kuantan Port Rehabilitate, operate, | 1997 60 100 Ministry of
and transfer Transport
11 Sabah Ports Sdn Bhd Build, rehabilitate, 2004 30 100 Ministry of
operate, and transfer Transport
12 Kemaman Port East Rehabilitate, operate, | 2006 60 100 Ministry of
Wharf Privatization and transfer Transport
13 Pengerang Terminal Build, operate, and 2017 25 50 Ministry of
Phase II transfer Transport
14 Sistem Transit Aliran Build, operate, and 1993 60 100 Ministry of
Ringan Sdn Bhd (STAR- | transfer (Cancelled) Transport
LRT)
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closure year | Period Private Ministry
Equity
15 Ringan Automatik Sdn Build, operate, and 1996 60 100 Ministry of
Bhd (PUTRA) transfer (Cancelled) Transport
16 KLIA Express Rail Link Build, operate, and 1997 30 50 Ministry of
transfer Transport
17 Keretapi Tanah Malayu = Management 1997 4 100 Ministry of
contract (Concluded) Transport
18 KL People-Mover Rapid | Build, operate, and 1997 30 100 Ministry of
Transit transfer (Cancelled) Transport
19 Kuala Lumpur Sentral Build, operate, and 2000 Not Available = 100 Ministry of
Station transfer Transport
20 Penang Monorail Build, operate, and 2003 Not Available | 100 Ministry of
System transfer Transport
21 Putrajaya Light Rail Build, operate, and 2003 Not Available | 100 Ministry of
Transport Project transfer Transport
22 Jalan Kuching/Kepong Build, rehabilitate, 1985 18 100 Ministry of
Interchange operate, and transfer | (Concluded) Works
23 KL City Interchanges Build, rehabilitate, 1987 30 100 Ministry of
operate, and transfer Works
24 North-South Build, rehabilitate, 1988 50 100 Ministry of
Expressway operate, and transfer | (Cancelled) Works
25 Jalan Cheras Build, rehabilitate, 1991 12 100 Ministry of
operate, and transfer = (Concluded) Works
26 Malaysia-Singapore Build, operate, and 1993 45 100 Ministry of
Second Crossing transfer (Cancelled) Works
27 Penang Toll Bridge Rehabilitate, operate, = 1993 25 100 Ministry of
and transfer (Cancelled) Works
28 Kuala Lumpur-Karak Rehabilitate, operate, | 1994 32 100 Ministry of
Highway and transfer Works
29 North-South Build, operate, and 1994 36 100 Ministry of
Expressway Central transfer (Cancelled) Works
Link
30 Seremban-Port Dickson | Rehabilitate, operate, | 1994 35 100 Ministry of
Highway and transfer Works
31 Shah Alam Expressway Build, operate, and 1994 25 100 Ministry of
transfer Works
32 Jalan Pahang Build, rehabilitate, 1995 9 Not Ministry of
operate, and transfer | (Concluded) Available | Works
33 Kuala Lumpur-Kajang Rehabilitate, operate, = 1995 30 100 Ministry of
Highway and transfer Works
34 New East-West Link Build, rehabilitate, 1995 23 Not Ministry of
Expressway operate, and transfer Available | Works
35 New North Klang Straits = Build, operate, and 1995 25 100 Ministry of
Bypass transfer Works
36 Damansara-Puchong Build, rehabilitate, 1996 33 100 Ministry of
Highway operate, and transfer Works
37 Kulim - Butterworth Build, operate, and 1996 30 100 Ministry of
Highway transfer (Cancelled) Works
38 Sungei Besi toll road Build, rehabilitate, 1996 30 100 Ministry of
operate, and transfer Works
39 Kajang Ring Road Build, rehabilitate, 1998 36 100 Ministry of
operate, and transfer Works
40 West KL Toll Road Build, operate, and 1998 33 100 Ministry of
transfer Works
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Equity
41 New Pantai Highway Build, operate, and 1999 33 100 Ministry of
transfer Works
42 East Coast Highway Build, operate, and 2000 33 100 Ministry of
transfer Works
43 Guthrie Corridor Build, operate, and 2000 33 100 Ministry of
Expressway Sdn Bhd transfer (Cancelled) Works
44 Ipoh-Lumut Build, operate, and 2001 33 76 Ministry of
Expressway transfer Works
45 Kajang Road Build, rehabilitate, 2001 36 100 Ministry of
operate, and transfer Works
46 KL-Putrajaya Highway Build, operate, and 2003 33 100 Ministry of
transfer Works
47 Tun Salahuddin Bridge Build, operate, and 2003 33 61 Ministry of
transfer Transport
48 Kuala Lumpur North- Build, operate, and 2005 34 100 Ministry of
East Expressway transfer Works
49 Senai-Desaru Build, operate, and 2005 33 100 Ministry of
Expressway transfer Works
50 South Klang Valley Build, operate, and 2006 43 100 Ministry of
Expressway transfer Works
51 Kajang-Seremban Build, operate, and 2007 33 100 Ministry of
Highway transfer Works
52 Johor Eastern Dispersal | Build, operate, and 2008 34 100 Ministry of
Link Expressway transfer Works

Source: Authors based on World Bank database on infrastructure PPPs (retrieved on 02/09/2019).

Reference to specific projects

Reference to specific PPP examples is made throughout the case study to substantiate the
description of the practices and provision of recommendations. The following projects have
been in particular recalled in the report:

The North South Expressway (PLUS) project, which was the first BOT project implemented
in Malaysia. The 30 years concession agreement was originally signed between the
Malaysian government and United Engineers (Malaysia) Berhad (UEM) in 1988. A
novation agreement was later signed between UEM and Projek Lebuhraya Utara-Selatan
(PLUS). The project included the construction, operation and maintenance of 462 km of
highway and the operation and maintenance of several already existing road sections. The
project forms the backbone of the country’s road network;

The KLIA Express which is a daily high-speed air-rail connection between Kuala Lumpur
International Airport and Kuala Lumpur City Air Terminal covering a 57 km distance. KLIA
Express was planned before the opening of Kuala Lumpur International Airport in 1998 in
order to solve problems due to chronic traffic congestion on the way from and to the
airport. At that time, the need to implement a rail project without undertaking a significant
amount of burdens and risks led the government to start a cooperation with the private
sector. The project fell under a BOT model. Few bidders were invited by the government
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and the Concession Agreement was signed between Express Rail Link Sdn.Bhd (ERLSB)
and the Ministry of Transport in 1997, the project opening for traffic in 2002 once
construction reached completion. Thus, high speed rail train was designed, financed,
constructed, operated and maintained by ERLSB for a concession period of 30 years;

e Thelightrail transit (LRT) projects. During the 1990s, issues resulting from extreme traffic
congestion in the city of Kuala Lumpur led Malaysian government to carry out a BOT
contract with Sistem Transit Aliran Ringan Sdn Bhd (STAR-LRT) and Projek Usahasama
Transit Ringan Automatik Sdn Bhd (PUTRA-LRT). The agreed concession period for both
the train lines was 60 years. PUTRA-LRT was in charge of the design, construction,
operation and maintenance of the 29 km long line with 24 stations. The execution of
PUTRA-LRT required a financial loan involving 4 major groups which were Commerce
International Merchant Bankers Bhd, Bank Bumiputra Malaysia Bhd, Commerce MGI Sdn
Bhd and Bank Islam Malaysia Bhd (Rahman et al. 2014). As regards the other section for
which STAR-LRT was in charge, there were two phases of construction; the concession
agreement for the first phase was signed in December 1992 while the second in August
1995. Construction started in 1994. The first phase was launched in December 1996 and
phase two in July 1998. For works execution, STAR-LRT took a loan of RM 800 million for
phase 1 and loan of RM 1.32 billion for phase 2 from Bank Bumiputra. Overall, finance for
construction cost was a combination of equity, commercial loans and government loans.
However, the project failed during the operation phase.

These initiatives have been selected based on their significance with respect to risk management
and availability of information, however they do not constitute a representative sample of the
performance of PPPs in the country.

5.6.2. Strategy and policy

Political support and strategies

The history of PPPs in Malaysia started in the 1980s when the Malaysian Incorporated and
Privatization Policies were formally promulgated respectively in 1981 and 1983 and paved
the way to PPPs. The Malaysia Incorporated Policy had the aim to encourage cooperation
between the public and private sectors, based on the idea that while the public party defines
policies and provides specialized support services, the private party undertakes the commercial
and economic activities. The Privatization Policy was launched to support the Malaysia
Incorporated Policy towards further increasing the private sector's role in the country's
economic development. These two policies were introduced with the ultimate goal to reduce the
financial and administrative burden of the government while working in close cooperation with
the private sector and encouraging private investment to foster Malaysian economic growth.

The implementation of the Privatization Policy was strengthened through the Privatization
Master Plan initiated in 1991 and continued bringing positive results until the Asia financial
crisis erupted (in 1997), when many large infrastructural projects were postponed (The World
Bank, 2001).
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Infrastructure development priority has been reflected in the Malaysian planning which has a
hierarchical structure, from long-term to medium-term and lastly short-term plans. The long-
term visions inform the priorities of the ten-year plans which, in turn, define the strategic
guidelines of the five-year plans. The latter finally determines which projects receive funding in
the annual budgets.

In 1991 the current long-term strategic plan was defined, Vision 2020, which aimed at
transforming Malaysia into an industrialized and fully developed country by 2020. This strategy
identified the crucial role that sound infrastructures would play in achieving this goal.

The five-years economic plans (known as Malaysia Plans) represented the vital steps towards
the enhancement of PPP projects in Malaysia for infrastructure development.

In particular, under the Ninth Malaysia Plan (2006-2010), the Private Finance Initiative (PFI)
approach was introduced by the government as an alternative procurement method for the
public sector in the development and maintenance of infrastructures and other facilities. In
particular, PFI was defined as: ‘the transfer to the private sector of the responsibility to finance
and manage a package of capital investment and services including the construction, management,
maintenance, refurbishment and replacement of the public sector assets which creates a
standalone business. The private sector will create the asset and deliver a service to the public
sector client. In return, the private sector will receive payment commensurate with the levels,
quality and timeliness of the service provision throughout the concession period’. The Ninth
Malaysia Plan brought about another important novelty: the idea of developing economic
corridors as a vehicle for achieving balanced growth. In the Mid-Term Review of the Ninth Plan
(2008), five corridors were announced. They currently constitute the Malaysian strategy to push
forward the country's economic growth through PPP.

In the Tenth Malaysia Plan (2011-2015), the government increased its effort in encouraging
the private sector investment in various infrastructure sectors, such as transport, through the
reduction of the government's allocation for development projects while shifting the attention
to projects that will be implemented and funded by the private sector through Privatization and
Public-Private Partnerships (PPP). In the framework of this plan, the government also set up a
facilitation fund in order to support development projects implemented by the private sector
also through PPP projects. In fact, according to Malaysian PPP framework, the government is not
expected to provide funding support such as guaranties or loans to PPP projects (although it
happened in some cases).
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Box 36 Government support on toll roads PPPs

e Theland is usually provided by the government and land development rights are offered to
the concessionaire;

e Support loans can be provided. For instance, they were provided to PLUS highway project
(the first BOT project in Malaysia) at an interest rate of 8%);

e “Supplementary” loans (traffic volume supplement and external risk supplement) were also
foreseen in the PLUS project upon the materialization of certain future scenarios.

Since the beginning of the privatization strategy which led to the introduction of PPP in Malaysia,
local private funding sources have been mobilized to develop many infrastructure projects. This
has helped to alleviate the financial burden on the government, while transferring some of the
project risks to the private sector.

Legal provisions

Malaysia does not have a specific PPP law. PPP projects are governed by the national policies
on PPPs (i.e. the above-mentioned Privatization Master Plan), the Financial Procedure Act, and
the individual laws for each sector.

Markom et al. (2012), for example, report that in the road transportation sector, the Federal
Roads (Private Management) Act 1984 was enacted to allow the government to grant to
private developers the right to collect tolls on public roads. This permitted private companies to
construct, operate and maintain new road systems while recovering the costs by collecting tolls.

The Financial Procedure Act (1957), although it does not provide specifically for PPPs,
provides for the general control and management of the public finances and regulates public
purchase and acquisition (The World Bank, “Benchmarking PPP procurement 2017 in
Malaysia”).

The World Bank highlights also Treasury Instructions, Treasury Circulars and Federal Circular
Letters issued by the Ministry of Finance as source of provisions for the regulation of
government procurement.

Malaysia’s framework for PPPs is complemented by general PPP guidelines, issued by the PPP
unit in 2009. They differentiate between PPP and privatization methods, describe the principles
of adopting the PPP approach and describe the key steps for developing PPP projects.

Institutional arrangements

Malaysia has a well-structured and centralized system for the preparation and implementation
of infrastructure projects, including PPPs.

The Financial Procedure Act establishes that the Minister responsible for Finance must
authorize any project which utilizes public funds, including PPPs when this is the case.
Therefore, the Ministry of Finance is a pivotal institution in the Malaysian PPPs framework.
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To foster the collaboration of private and public sector through PPPs, in 2009, the Malaysian
government announced the establishment of a new unit under the Prime Minister's Department
known as Privatization and Private Finance Initiative Unit (currently known as Public-
Private Partnership Unit - UKAS) in line with the economic transformation effort towards higher
competitiveness. However, after May 2018 General Election, which resulted a change of
government, UKAS has been transferred to the Ministry of Finance. The unit is in charge of
planning, facilitating and coordinating PPP in Malaysia. Its main functions are presented in the
Figure below.

Figure 8: Main functions of UKAS

To provide advisory services

and to promote PPP To formulate policies and
programme to the rglevant O ) strategies with regards to
Government Agencies as public-private partnership.

well as to the public.

To plan, coordinate,
To establish strategic 0o implement, monitor and
collaboration with relevant evaluate public-private

agencies abroad. partnership and facilitation

funds.

MAIN
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UKAS

To undertake continuous
research while improving
the current PPP
programmes from time to
time.

To review and to evaluate
technical proposals and the
financial aspects of PPP
projects with the assistance
of relevant agencies.

To negotiate terms

and conditions of the 0 To provide, improvise and
concession agreement update the Guidelines on
with the assistance of the Public Private Partnership
Attorney General and the from time to time.

relevant agencies.

Source: UKAS website.

While project planning and coordination are centralized and dealt with by UKAS, project
implementation and contract management are dealt with by the relevant ministries, e.g. the
Transport Ministry in case of transport projects. UKAS takes an active role in monitoring
potential risks arising from contract negotiations until the end of construction works. During
implementation, the unit is involved in the risk monitoring activity forming a Project
Monitoring Committee together with the ministry and the SPV. Then, once the project starts to
operate, the monitoring function is transferred to the Transport Ministry, which shall provide
UKAS with regular reports on the PPP project implementation.

It must be noticed that in the PPP contract framework, UKAS acts as facilitator between SPV and
government ministry. It does not enter the contract.
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In scrutinizing PPP project proposal, UKAS is also supported by representatives from Ministry
of Finance, Attorney General's Chamber, Economic Planning Unit, Department of Director
General of Lands and Mines, Department of Valuation and Property Services and the Ministry of
Transport and/or its delegated/controlled agencies. Together they form the Public-Private
Partnership Committee or Jawatankuasa Kerjasama Awam Swasta (JKAS), which is chaired by
the Director General of UKAS. The functions of JKAS are as follows:

e To act as the main committee for PPP projects;
e To deliberate on the project proposals submitted through the Steering Committee;

e To make recommendations regarding project proposals for the consideration of the
Cabinet for final approval;

e To finalize negotiation of terms and conditions of the concession agreement with the
successful project proponents.

In what follows, the roles of the different institutions and authorities in the Malaysian PPP
framework are outlined, by presenting the steps taken from project preparation to project
operation and the respective responsibilities. A more detailed picture of the risk management
practices adopted in each of the project life-cycle phase is presented in the appropriate section
of the case study:

e The Transport Ministry (or a specific authority such as Port Klang Authority>2) conducts
feasibility studies aimed at assessing whether the project is financially and technically
viable, as well as if the PPP scheme will deliver Value-for-Money as compared to traditional
public procurement. Usually, this task is performed through external private consultants;

e Ifthe results of the feasibility study suggest the adoption of a PPP, the Transport Ministry
proposes the PPP transport project to the Public-Private Partnership Committee (JKAS)
for endorsement, of which UKAS is part before the proposal will be submitted to the
Cabinet for final approval;

e UKAS revises these studies and makes additional analysis aimed at internally identifying
and assessing risks;

e JKAS makes the recommendation whether to proceed with procurement and contracting
as well as the choice of the most appropriate PPP scheme;

e JKAS recommends preferred bidders to the Cabinet for final approval;

e The agreement is finalized between the Ministry and the selected private party and the
contract is signed;

e During the construction phase, Project Management Committee (PMC) is in charge of the
risk monitoring function;

52 In Malaysia, each port has its own Port Authority, which is a government body under the purview of the
Ministry of Transport.
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e Inthe project operation phase, the risk monitoring function is transferred to the Ministry,
which is also in charge of the risk treatment.

Investment attraction

The Third Global Infrastructure Investment Index>3 (2016), measuring which markets are most
attractive to both public and private investors, revealed that Malaysia is within the top 10
locations in the world in which to invest in infrastructure, thanks to the positive economic
performance and long term continued investment in infrastructure. However, the report also
showed that in the short-term investment is threatened by a number of risks including its
currency depreciation against the dollar and corruption that has delayed some projects.

The 2018 Corruption Perceptions Index (by Transparency International) ranks Malaysia in the
61-place out of 175 countries. Whilst no information seems to be publicly available concerning
cases of corruption and PPP projects in the country, in the last 2 years the above index for
Malaysia went down six places in the overall ranking. Corruption is thus representing an
emerging element requiring risk mitigation efforts, such as increasing transparency particularly
at the procurement stages and for unsolicited proposals.

In the period 1976-2016, Malaysia developed 37 projects accounting for USD 719.8 through the
Islamic Development Bank (COMCEC, 2019). After 2016, Malaysia has stopped using IDB
funds to not depend on external funds and to instead focus on raising funds domestically.

An asset for investment attraction is the sound legal framework for Islamic finance, which has
allowed the sector to develop steadily. Nowadays, the Malaysian Islamic financial industry is the
most developed at global level according to the Islamic Finance Development Indicator
developed by ICD and Thomson Reuters (2017). In particular, Islamic finance played an
important role in financing infrastructure sector in Malaysia, with transport within the first
sectors supported (COMCEC, 2019).

The majority of the resources tapped in the form of Sharia-compliant instruments has been
raised in the form of Sukuks>4. There are several reasons for this trend.

Sukuk offer steady and valuable long-term returns, exhibited lower volatility compared to
traditional finance and relative to comparable fixed-income securities. The main reasons relate

53 The Global Infrastructure Investment Index ranks the world’s 41 most dynamic countries with the greatest
potential for growth and investment in their economic infrastructure. The index ranks countries according to
their attractiveness over a long-term time frame (five years plus) and uses 24 indicators across five key
categories. Economic strength, business environment, risk, infrastructure opportunity and financial
environment form the key variables. Most weighting goes to indicators of dynamism but the overall blend
creates the final ranking. (Global Infrastructure Hub).

54 A sukuk is an Islamic financial certificate that provides an investor with ownership in an underlying asset.

Since the traditional Western interest-paying bond structure is not permissible, the issuer of a sukuk sells an
investor group a certificate, and then uses the proceeds to purchase an asset, of which the investor group has
partial ownership. The issuer must also make a contractual promise to buy back the bond at a future date at
par value.
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to a stable investor base (composed mainly by long-term focused institutional investors) and an
advantageous tax treatment (Hanifah Hashim, 2018).

Moreover, raising money in the form of Sukuk is much easier compared to traditional finance as
they are Sharia-compliant whereas the latter requires the concepts of beneficial ownership5s
which is against the principles of Sharia. Therefore, the use of conventional finance would
require more time and resources to structure transaction involving complex infrastructures in
Islamic Countries.

As regards Islamic financial intermediaries, Islamic banks contribution to infrastructure
projects was instead smaller as compared to other financial channels (only 4% according to
COMCEC, 2019). Within this type of financing, transport is the sector which benefited of the
highest share.

The small share of financing from the Islamic banking sector can be attributed to many different
causes such as banks balance sheets structure and capital requirements that discouraged banks
to invest in long-term projects such as transport infrastructures. However, this limitation has
been mitigated by the introduction of the Islamic Financial Services Act (IFSA) 2013 in Malaysia
which relaxed capital requirements separating deposit and investment accounts to potentially
unlock infrastructure investment through intermediaries.

However, generally Islamic banking sector tends to finance the infrastructure sector indirectly,
by investing in financial instruments, such as Sukuk, rather than directly financing
infrastructure projects, as the risk of the infrastructure project is higher than other projects.

5.6.3. Pre-tendering decision process

Screening for PPP suitability

The PPP guidelines are rather generic and do not provide specific procedures or tools
(e.g. checklists) to screen projects which are most suitable for PPP rather than conventional
procurement. However, practice is that as a first step a government ministry (e.g. Ministry of
Transport) identifies the reasons and the need for involvement of private sector in certain
project and submit the project details to UKAS. If UKAS experts and the ministry officials
approve the proposal, a “Need statement” is developed (Ahmad et al., 2018).

According to PPP guidelines the “needs statement” should demonstrate that there is a need on
the part of the government for a certain PPP project. The UKAS decision is based on the benefits
in terms of:

e Socio-economic impacts;

e Value-for-Money and cost savings to the government;
e Quick delivery of the project and service enhancement;

e Increased level of accountability, efficiency and effectiveness.

55 A beneficial owner is anyone who enjoys the benefits of ownership of a security or property, without being
on the record as being the owner.
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Then, UKAS financial and technical experts evaluate the project. This assessment aims at
identifying the appropriateness of the PPP model for the selected project, the financial capability
of the company, the most suitable PPP type, the functionality and expected levels of quality of
the project, and the technical expertise required from the private partner.

According to section 2.2 of the PPP guidelines, the main driver of the PPP Program is Value-for-
Money (VfM), defined as “the optimal combination of whole life cost and quality to meet the
users’ requirements”. The guidelines indicate that VfM is achieved through:

e Risk transfer which allocates risks optimally between the public and private sectors;

e Long term nature of contracts (which embodies whole life costing);
e The use of output specification which allows bidders to innovate;

e Competition that provides fair value of the project;

e Performance-based payment mechanism;

e Private sector management expertise and skills.

However, the guidelines do not provide specific indications in order to calculate VfM. Therefore,
they leave the project promoters rather free to adopt their own methods.

Based on the evaluation a report is compiled by UKAS and submitted to JKAS for endorsement
and recommendation. Upon the approval of the project with the consent by the Cabinet, the
respective ministry proceeds with the procurement process.

Special arrangements for PPPs

In addition to Value-for-Money analysis (see section above), affordability assessment is also
supposed to be one of the aspects to be considered by JKAS before the tendering stage.

According to World Bank (2018), JKAS should conduct affordability assessment (including the
identification of the required long-term public commitments of PPP projects). However, there is
neither specific methodology for this assessment nor evidence that this assessment is
systematically conducted. When PPP projects foresee user-pay mechanisms, affordability
analysis should also include willingness to pay analysis. However, in the PPP guidelines, those
studies are not specifically mentioned and past projects reveal that they are not always
performed in practice.

Box 37 Consumers’ willingness to pay and tariff setting: the case of Light Rail Transit (LRT)

START- and PUTRA- LRT projects demonstrate the importance of conducting willingness-to-pay
studies to anticipate problems related to a low likelihood of the consumers to accept tariffs. For
LRT projects the tariffs were set by the government based on full-cost-recovery principle and were
meant to increase every 5 years. However, in the years following the Asian financial crisis of 1997,
consumers considered tariffs beyond their means. The result was that people did not use LRTs
and the concessionaire did not generate sufficient cash flow to meet obligations. The situation
required the intervention of the government which reduced fare cost.
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The PPP legislation does not explicitly allow the submission by the private sector of unsolicited
proposals. There are no guiding principles to deal with unsolicited proposal and the topic is not
part of the PPP guidelines. Nevertheless, they are allowed in practice and PPP guidelines tacitly
applies to both solicited and unsolicited proposals. However, the current practice seems to
reveal (see Zin Zawawi, 2016) that unsolicited proposals are awarded to the original proposer
through a direct negotiation process without any competitive bidding.

5.6.4. Procurement and contracting

Procurement strategies

Once the Cabinet has approved a PPP project as it addresses a real need for the government and
ensures VM, it is time to start the procurement process. The chart in the Figure below
summarizes all the steps of the PPP procurement process.

Figure 9: Steps of the PPP procurement process

Recommend project proposals to the cabinet for approval
_in principle.

Approve?

( Conduct value management lab. )
( Prepare RFP document. )
¥

( Conduct RFP bidding exercise. )

( Evaluate RFP submissions. >

( Recommend preferred bidder to JKAS. )
Recommend preferred bidder to the cabinet for approval

_in principle.

( Inform successful bidder of the government decision. )

( Negotiate and finalise terms and conditions of the )

_ agreement.

" Recommend the terms and conditions of the agreement to :

_ the cabinet.

( Signing of agreement. )

=

Note: RFP stands for “Request for Proposal”. Source: UKAS website.

The public procurement notice of the PPP is issued online (The World Bank, Benchmarking PPP
procurement 2017 in Malaysia). It generally includes the technical and financial qualifications
that bidders must meet, the amount and forms of bid security, if any, the criteria against which
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bids will be evaluated as well as the method used to assess bids and the main terms and
conditions of the contract.

The legal framework provides that a quota (or mandatory percentage) of procurement contracts
must be awarded to domestic firms. Foreign companies are allowed to participate to the bidding
process only for procurements above a certain threshold or for certain contracts. Moreover, a
foreign company is mandated to have a local subsidiary to be eligible to bid. Further, a locally
incorporated foreign company may not submit bids for tenders relating to construction work
below the value of RM 30 million (around USD 7.3 million) nor bid for tenders open only to
Bumiputera companies (company owned by Bumiputera, indigenous people from Malaysia).
There may also be a restriction to bid for tenders pertaining to national defense, hazardous
waste disposal, and security services etc. However, this depends on sector specific regulations
and policies which may have local equity requirements.

The bidder is required to submit proposal within 30 calendar days.

In Malaysia there are various procurement procedures available for PPPs, such as:
e Open procedure (single stage tendering);

e Restricted procedure (competitive procedure with prequalification stage);
e Competitive Dialogue and/or multi-stage tendering.

The PPP guidelines provide that all PPP proposals should be submitted directly to the relevant
ministries or agencies. The same holds in the special case of unsolicited proposal. The document
also mentions typical information required for submission of PPP proposals. They generally
entail the justification for the proposal, the business and financial plans, the evidence of financial
stability and capability, the results of the feasibility studies (including socio-economic Cost-
Benefit Analysis although it is rarely done in practices5), the indication of the PPP modality
preferred options? including the provision of a risk matrix and a system of risk management
and allocation between public and private entity, and a proposed payment mechanism.

The PPP guidelines provide also minimum criteria that need to be met by proposals, such as:
e  Output specification should be clearly identified and quantified;

e Economic life of the asset or service should be at least 20 years;

e Projects with technological obsolescence risk (technology used will be superseded in short
term) will not be considered;

e Project sponsor must be financially strong with a paid-up capital of the special purpose
vehicle (SPV) to be at least 10% of the project value.

56 Source: World Bank database (2018) on procuring infrastructure PPPs in Malaysia

57 The decision about which of the different PPP models will be used to implement a transport project is taken
on a case by case basis. However, evidence collected during the interviews shows that BOT and operation and
maintenance schemes are the most commonly used in Malaysian transport PPPs.
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PPP contractual arrangements

In line with the selection criteria specified in the tendering documents, the private partner
(typically in the form of a Special Purpose Vehicle (SPV) set up specifically for the project) is
selected for the project and the award notice is published online on UKAS website. As formalized
in the UKAS procedures (see Figure above), negotiations with the selected bidder are
performed between the award and the signature of the PPP contract.

In the negotiation process, three different committees play a role. Depending on the project’s
sector, technical experts from the government and SPV experts are selected to form a technical
committee that defines matters such as the construction design, expected time plan, functional
design, operational output, technology requirement, resource requirement (material/labor),
and costs of construction, operation and finance (Ahmad et al., 2018). Once an agreement on
technical aspects is reached a financial committee is set up to discusses financial aspects, such
as cash flow, project viability, benefits and impact to the government fiscal stability, company
profile and financial strength. Finally, a legal committee is required in order to address
regulatory and legal issues, including the ownership structure.

The reports produced by each committee are submitted to the relevant ministry for final
approval. The ministry may require the support of independent experts for final approval and
may suggest more amendments or approves the design concept. After the approval from the
relevant ministry, the PPP project agreement between the public and private party is signed. In
this stage, the risk of project cancellation can still materialize if the approval stage or if the
preparation of all necessary documents takes long.

A PPP contract standard model is not in use in Malaysia and the PPP guidelines do not
provide details in terms of the expected content and elements to be included in PPP contracts.
However, the procuring authority always includes a draft PPP contract in the request for
proposals. Among others, the agreement typically includes concession charges, obligations of
the parties, Key Performance Indicators for operation and service level, penalties of any party.

The PPP guidelines do not even provide any specific indication and tool for risk
identification and allocation. The result is that risks are identified and allocated on a case-by-
case basis. In the risk identification process the above-mentioned committees play a crucial role.
They identify risks from a technical, financial, and legal standpoint. In the risk identification
exercise, the UKAS database of all risks of PPP projects is used as a reference.

A recent study (The Economist Intelligence Unit, 2013) defines the Malaysian risk allocation
system as a mature one, at least in the road sector. The study reports that, for highways and
bridges, the government normally use build, operate, finance and maintain (BOFM) or build,
operate and transfer (BOT) contracts as well as user charges (or tolls) payment mechanisms.
However, depending on the projectlocation, the allocation of risk varies according to the project.
For projects in disadvantaged or sparsely-populated areas, demand risk is shared between the
government and the private company.

Based on review of publicly available information, the Table below provides a summary of the
typical allocation of the risks between the public and the private sector outlining the underlying
rationale.
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Table 38: Indicative risk matrix in transport PPPs in Malaysia (by risk category)
Risk Risk category Usual allocation of risks (public/private/shared)
type
Context- | Political and legal In general terms, the public party is responsible for political and legislative
related risks risks arising from unilateral measures taken by the government or public
risks institutions resulting in negative or adverse effects on the normal

implementation and management of the PPP contract and/or the
competitiveness of the project. Only the sovereign risks are borne by the
private party and often mitigated by Multilateral Investment Guarantee

Agency.
Macroeconomic Macroeconomic risks are primarily borne by the private party. The
risks public sector retains the risks associated with the management of the
liabilities and fiscal risks possibly applicable to the PPP contract.
Project Financial credit Financial credit risks are generally retained by the private sector, who is
risks risks also responsible for defining the project financing structure. To some
extent, the project company shares the financial risks with the financial
institutions.
Design, Risks in the delay of projects approval and acquisition of permits is
construction and generally shared by the parties even if it is caused by governments long
operation risks lasting procedures and bureaucracy. The design risk is also typically

shared. The SVP is not liable for deficiencies in the project design after the
approval of technical committee, the ministry of transport and the Cabinet.
However, the private party is typically not compensated for the bad
consequences of weak design on the project performance.
For risks correlated to contract changes, such as “excessive contract
variation” and “late design change” the risk cost will be paid by the party
that proposes changes as sometimes parties share the cost of such
variations.
The private party is responsible for the risks associated with the
engineering and construction defects. The private party is also responsible
for the management and operation of the infrastructure. The SPV may
transfer obligation of construction and maintenance phase to contractors
which, in this case, become responsible to mitigate risks during the project
life-cycle, until handover back to government.

Financial The private sector is responsible for economic and financial risks,

sustainability risks | business, commercial as well as management and performance risks,
including demand risks, except from those contracts where subsidies are
foreseen. Demand risk allocation is strictly correlated to the PPP model
adopted. While in the case of BOT and BOOT it is borne by the private sector,
in BLMT and BOO the public body takes this risk (Ahmad et al., 2017).

Other risks (force Force majeure and early termination risks are shared and the effects of

majeure and early | force majeure events should be mitigated on fair terms by both parties.

termination) Cases of force majeure and early termination are to be specified in the PPP
contracts.

Source: Authors.
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In a recent study from Sarvari et al. (2019), which collected extensive feedback from experts
involved in risk management of PPP projects in Malaysia®8, the authors detected that risk
identification tools are rarely used by Malaysian companies. The most common way to identify
and allocate risk relies on the insight and experience of experts within the company and review
of documents, similar case comparisons, and historical risk data. Concerning potential factors
limiting risk management in the company undertaking PPPs, internal factors constitute the
bigger issue compared to external ones. The three major barriers are the lack of experts familiar
with the tools and techniques of risk identification, the human and organizational resistance,
and the difficulty in seeing the benefits of adopting risk identification practices.

Box 38 The impact of the Asian financial crisis on the allocation of risks: the case of KLIA
Express

In the KLIA express PPP project, the private sector borne a significant amount of risk (the risk of
financing, designing, construction, operating and maintaining the KLIA Express are borne by
ERLSB). However, since the Asian financial crisis of 1997 hit prior to contract closing, the
government was forced to grant the concessionaire appropriate loan guarantees to
mitigate the risk of financing. In the end, the project (total cost of USD 768 million) was financed
through equity mergers (RM500 million), loans from Development and Infrastructure Bank of
Malaysia (RM940 million) and the remainder through import credit from four German financial
institutions (Howling Pixel, 2018). Loans from Malaysian and German banks had very favorable
conditions and public guarantees. This project is also an example of the public party retaining
global economical risk. (J. Dehornoy, 2010)

Performance Metrics

The level, quality and timeliness of project performance should be measured via the
implementation of key performance indicators (KPIs) both during the construction and
operation phase. The importance of a performance-based approach which clearly stipulates
output specifications and performance indicators for private entities has been stressed in the
framework of the Ninth Malaysian Plan. Strengthening the monitoring framework to ensure
successful implementation of projects and adherence to contractual obligations, as well as the
role of performance-based payment mechanism was highlighted also in the Tenth Malaysian
plan.

Nevertheless, the implementation of an effective performance measurement appears to be still
lacking. In fact, performance measurement guidelines and tools are not available in Malaysia
and the formulation of performance metrics is basically left to the Special Purpose Vehicle. The
public sectors simply validate them.

Nor Suzila Lop et al. (2018) performed a semi-structured interview to PFI practitioners aimed
at identifying the importance and challenges of KPIs implementation in the Malaysia PFI
projects. They found that the importance of the KPIs for measuring and monitoring the PFI
projects performance is well recognized by respondents. However, it also emerged that there
are several challenges related to KPIs implementation. These challenges relate mainly to the fact

58 Almost 23% of the respondent were involved in the transport sector.
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that the usually adopted KPIs (especially those linked to the operation phase) are too general,
difficult to understand and difficult to be measured.

Remuneration

In Malaysia, remuneration schemes of transport PPPs are based on user-pay mechanisms. For
road and rail sectors, the government usually provides guarantees either on traffic or revenues.
Failure to achieve a minimum threshold specified in the contract entitles the concessionaire to
received compensation from the government. In many contracts, however, the minimum
threshold is often complemented with an upper limit above which the revenues are shared
between the government and the concessionaire.

Box 39 Remuneration scheme of North South Expressway (PLUS) project

The PLUS expressway is a toll road. The private party is remunerated through tolls collected from
users. However, the PPP contract also foresaw:

e A guarantee (for the first 17 concession years) in the form of a loan when actual traffic
volume is lower than forecasted traffic volume. (the guarantee was never activated because
traffic has been always higher than forecasts);

e A toll Revenue Sharing system in case the actual toll revenue exceeds the threshold toll
revenue. The contract also specifies the percentage of government’s entitlement over the
years (20% for 1998-2008; 25% for 2009-2020; and 30% for 2021-2030.

Two problems are found in the literature with respect to the guarantee approach adopted by
Malaysian transport PPPs. First, the issue of quality of traffic forecast which negatively affects
the decision on traffic thresholds. Second, the strong correlation between traffic growth and
economic growth/recession (see previous box on the impact of the Asian financial crisis on the
allocation of risks). If not properly managed the risk associated to poor forecasting capacity and
economic downturn can have very negative consequences for the state budget.

5.6.5. Construction
Management of risks during design phase

The design of the project falls under the responsibility of the private partner which is obliged to
produce a detailed design which meets project specification prepared by the public sector. The
detailed design is generally undertaken by a Malaysian qualified consulting engineering firm at
the cost of the private partner. This detailed design is also subject to the review of the technical
committee and approved by the public authority.

However, JICA (2010) reported the lack of manpower within the public authorities to adequately
perform the design review and approval as one of the main issues rising the risk of poorly
designed projects.
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Box 40 Project design issues: the case of Light Rail Transit (LRT)

The weak project design is one of the reasons contributing to LRT negative performance. In fact, the
poor integration and connectivity between the LRT and other modes of public transport, such as
buses and taxis, imposed difficulties to the passengers to complete their journeys and thus the
incentive to shift from private to public transport means resulted to be too low. Additionally, the
limited parking facilities at the LRT station made it difficult for the passengers to use the service.

Management of risks during construction

After the signature of the contract, a PPP contract management team or Project Management
Committee (PMC) is formed to manage the implementation of the PPP contract, from
construction to start of operation of the infrastructure.

During the construction phase, the procuring authority and/or UKAS periodically carries out
site visits and inspections through its officers in order to check the physical progress of the asset
under construction and ensure that construction occurs in accordance with the project
milestones (APCoP, 2013). In this regard, resource issues have limited this function in the past
for some PPPs (JICA, 2010). In addition to the information collected on site, the private partner
must provide periodic information in order to constantly monitor and follow up on the PPP
contract implementation.

Ahmad et al. (2017) highlight construction cost overruns as the most critical risk for Malaysian
PPP projects, based on a survey of top managers from the public and the private sector. In fact,
concerns over cost overruns in transport PPP projects have been particularly present in
Malaysian public debate (as illustrated in the following Box).

Box 41 Illustrative examples of PPPs affected by construction cost overrun

e Inthe airport rail link “Kuala Lumpur ERL” costs forecasted ex-ante ended up being incorrect
due to the new financial circumstances brought about by the Asian financial crisis of 1997.
Interest rates became higher than expected, reducing the profitability for the concessionaire
and raising the cost of the PPP for the contracting authority (Dehornoy, 2012);

e The construction of Kuala Lumpur International Airport 2 (KLIA2) was characterized by
frequent design changes, causing cost overruns which were estimated in 2013 at RM500
million, because of increased labor and consultancy costs5°. In 2015, the Transport Ministry
however disputed the claim, stating that, despite the project’s cost having skyrocketed from
expected RM1.7 billion to RM4 billion (and a final delay of over 2 years), no cost overrun took
place. According to the Ministry, the reason was to be found in the additional scope of the new
design®0. In 2017, the issue was still present in public debate, being raised for instance by a
Member of Parliament referring to “astronomical cost overruns”¢! and by the press,
mentioning an “increase in construction work scopes” which brought about inflated costs®2;

61 https://www.malaysiakini.com /news/405527

62 https://themalaysianreserve.com/2017/03/31/klia2-construction-cost-to-rise-futher/
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e Further, the ERL extension from Kuala Lumpur International Airport (KLIA) to KLIA2 exceeded
the government-allocated budget by RM29 million, according to the Auditor-General's Report
201563;

Once the construction of the asset is completed, the Project Monitoring Committee members,
together with government inspectors, check that the facility is in line with the approved design.
Only after that, the operation phase can start (Ahmad et al.,, 2018).

5.6.6. Operation

Management of risks during operation

The private party retains full responsibility on the operation of the infrastructure and/or
delivery of the services.

At this stage, the monitoring risk function is under the responsibility of the ministry, as the
ultimate owner of the project.

In order to mitigate the intrinsic risks of a long-term contract, the supplier of the asset/service
is required to provide performance guarantee that will ensure a source of compensation in case
of failure to perform its contract obligations as foreseen in the contract agreement. Since the
private party is usually responsible for all routine and heavy maintenance, the concessionaire is
typically required to raise a maintenance bond, which constitute a further security for
government after construction stage to ensure performance during operation phase.

Demand shortfall is clearly one of the most critical risks during operation. For railways and
motorways, traffic overestimation is a common feature, not specific of PPPs. However, in traffic-
based PPPé* projects, large traffic deviation from forecasts can lead to financial failure and
ultimately to transfer the infrastructure to the public sections beforehand if not appropriately
managed. The Box below illustrates how Malaysian government intervention was necessary to
counteract the decrease in passengers of START-LRT and PUTRA-LRT in the aftermath of the
Asian financial crisis.

63 http: //wwwe.klia2.info/news/2016/erl-extension-from-klia-to-klia2-incurred-a-rm29m-budget-overrun/
64 Demand risk is borne by the concessionarie.
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Box 42 Operation issues: The case of Light Rail Transit (LRT)

Difficulties for START- and PUTRA- LRT projects started in 1997 as Malaysia faced financial crisis.
LRT services experienced lower passenger rate than the original estimates. Consequently, START-
LRT and PUTRA-LRT could not pay back the loans which they had taken for LRT construction
works. The Star LRT and Putra LRT projects had to be bailed out by the government through
Prasarana Malaysia Berhad, just after a few years of operation.

According to data provided by Markom and Ali (2012), in the two projects the estimated and the
actual number of daily passengers were as follow:

STAR PUTRA
Year
Estimated Actual Estimated Actual
1999 586,091 62,547 245,666 12,741
2003 659,688 107,082 419,225 154,869

The financial crisis revealed the lack of risk management in handling, among others, demand risk.
Markom and Ali (2012) highlighted different factors which led to the negative result. First, the
original fare rate was too high and negatively affected the number of passengers. This required
the Malaysian government’s intervention which led to a reduction in the fare cost. Although the
action was able to increase the number of passengers, the demand target was still not achieved in
2003. Moreover, the huge amount of the construction cost with the big value of commercial loan
exposed the companies to financial problems. The project design was also weak as commented
above.

A country-specific risk which affects PPP projects in Malaysia is operation cost overrun and
maintenance cost higher than expected. This was revealed by a comparative study of Sarvari et
al. (2014).

Bonus/malus schemes

According to publicly available information and PPP legislation, penalties and or bonuses do
not seem to be applied to the PPPs in Malaysia.

In the case of road transport, the Malaysian Highway Authority> experimented some
mechanisms in order to implement a system of penalty/bonus payments based on actual
performance of the concessionaire against KPIs such as level of maintenance, lane availability
or accident response. Nevertheless, these mechanisms still have to be fully implemented (JICA,
2010).

65 The Malaysian Highway Authority is a statutory body under the Malaysian Ministry of Works. The agency was
founded on 24 October 1980 by the Highway Authority of Malaysia (Incorporation) Act 1980 to monitor the
works and administration of expressways.
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Contract renegotiation

Changes in the ownership structure (i.e. stakeholder composition) of the private partner are
possible specified that the criteria outlined in the guidelines on Concessionaire Shareholders
Changes are met. However, the Malaysian regulatory framework does not regulate any other
modifications (apart force majeure circumstances) or cases leading to renegotiation of the PPP
contract after the signature (The World Bank, “Benchmarking PPP procurement 2017 in
Malaysia”). Nevertheless, UKAS’ role includes the support to both the public and private party
in structuring and implementing contract renegotiations in case of unexpected changes or
events after the contract is signed.

In the specific case of the highway sector (which is under the control of the Ministry of Work)
changes have been successfully negotiated. In some cases, this has been done at the
concessionaires’ expense (for example, in the past a standard automatic tolling mechanism has
been installed on all concession roads at the concessionaires’ cost). In some other cases,
government has either paid directly for enhancements or awarded partial payment and
extension of concession.

5.6.7. End of contract
Contract return

At the end of the concession period the ownership is transferred to the public authority,
following an audit process to check the conditions of the assets involved.

The audit process®¢ generally regards the 24 months before expiration of concession period.
For the transfer process, the contract agreement states the working conditions of assets.

The assets need to be well functioned and in good performance. If the asset has a problem the
concessionaire must repair and ensure its optimum performance before the audit. In addition,
the agreement generally states the depreciation and write-off method for the valuation of assets.
In all types of PPP models, the government is not liable to pay any settlement charges except any
arrears (Ahmad et al,, 2018).

In the case of road transport, there are specific clauses that regulate defects and their repair.
This is however not the case for the residual life of the concession asset for which no method for
its computation is established. The past experience has demonstrated however a tendency of
the government to grant extensions of the concession periods, in particular as a form of
compensation in case of government’s failure to follow a contract or motivated by
adjustments/expansions of the investment programs at the basis of the concession (JICA, 2010).

66 A process audit is an examination of results to determine whether the activities, resources and behaviours
that cause them are being managed efficiently and effectively. A process audit has to establish whether the
results are being generated by an effectively managed process.
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Box 43 Examples of extensions of the concession period

e The original agreement for PLUS highway project singed in 1988 covered a 30-year period.
In 1999, in the context of the toll rate and indebtedness restructuring processes, the
government agreed to extend the concession period by twelve years to 2030. It was later
extended to 2038;

e A 25-year concession contract was originally agreed on in 1993 for the Penang Bridge.
However, in 2009 to accommodate traffic volume an extra lane was built at the concession’s
expense. As a result, the concession period was extended for 3 years and 7 months up to
December 2021.

Follow up

UKAS maintains a database in which it tracks records of all PPPs projects in all sectors,
including transport (e.g. costs, contract duration, etc.). This database is used as a reference tool,
e.g. in the risk identification exercise.

Despite this internal database, the process of learning from experience mainly consists in
informal information sharing between senior officers within UKAS regarding past projects and
there is no evidence of a systematic approach towards ex-post evaluation.

To enhance internal capacity-building, UKAS organizes also some special training sessions for
its staff, involving also experts such as from the World Bank and Asia Development Bank in order
to spread knowledge about PPP models and best practices, as well as how to implement PPPs
efficiently.

5.6.8. Conclusions and recommendations

Conclusions

What emerged from the evidence collected in the Malaysian case study is a decennial
experience in the design and implementation of transport PPPs and the management of the
involved risks. This has been developed also thanks to a strong political and strategic support
over the years from the governments.

The existence of UKAS is key asset. The unit, thanks to the internally developed knowledge
and technical skills, is able to provide effective support to the ministry of transport in the form
of consultancy services and technical assistance for the project selection and implementation.
In particular, the role of UKAS in the phases of contract negotiation (including risk
identification and assessment) emerges as pivotal.

From the analysis of the institutional arrangements in place, it is clear how the core
competencies regarding PPPs are within UKAS. At the same time, this highlights the disparities
in the level of competences between UKAS and the experts within the ministry of transport. This
situation could entail some risks, due to the fact that the transport ministry has a key role in the
monitoring of complex risks potentially arising during the operation phase of the PPP project.
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The long-lasting experience of the country in entering PPP contracts and the pivotal role of UKAS
counterbalance the quite vague legislative and procedural framework. Neither a general PPP
law nor specific legislation to manage different PPP models exist. The existing PPP guidelines
are very generic and no sector-specific guidelines and tools exist. As a result, there is not a

formalized and well-defined system to carry out the necessary assessments to establish the need
for a PPP project and its viability.

Policy recommendations

On the basis of the above conclusions, the following policy recommendations can be formulated:

Political measures: a broad evidence-based debate should take place at political level to
provide an assessment of the strategic approach adopted by the country so far, identify the
main challenges ahead and contribute to choices on the way forward, with a specific focus
on risk management practices. The debate should involve representatives from different
political positions and external experts in a consulting capacity.

Institutional and organizational measures: to set up PPP department at the ministry of
Transport in order to empower officers at the ministry level to evaluate the viability of PPP
proposal before submitting it to UKAS and to closely monitor the operation phases of PPP
project.

Technical measures: to minimize the risks of conflict of interest between the public and
private parties directly involved in the contract negotiation phase (especially for
unsolicited proposals), the recruitment of independent consultants should be considered
for due diligence and auditing procedures of technical design documentation, project
implementation and operation monitoring procedures.

Legislative measures: possible changes in the existing legislation should be considered
to better regulate different PPP models in view of improving transparency in the
procurement (e.g. regulate unsolicited proposals) and monitoring of the implementation
and delivery of the PPPs.

Procedural measures: for the appropriate management of PPP risks towards the
successful implementation of transport investments, risk management guidelines and
checklists should be considered for adoption. Further to the identification of the main risks
applicable to the PPPs over the course of the different stages of project life-cycle, those
guidelines should deal with risk evaluation (e.g. explaining the role of sensitivity analysis,
scenario analysis, risk quantification) and mitigation measures.

Statistics and surveys: UKAS should continue to maintain the database in which it tracks
records of all PPPs projects in all sectors. Periodical publication of summary data on the
performance of the PPP contract could be considered in order to increase the level of
institutional transparency. Also, due consideration should be given to the possibility of
collection and publication of information and data on the management of contingent
liabilities and fiscal risks. Willingness-to pay surveys should be promoted by the Ministry

of transport before promoting large transport PPP project.
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e Capacity-building measures: since the transport ministry hires consultants to carry out
pre-feasibility studies in the upstream phase, the development of internal capacity could
favor a higher degree of control over the project overall and potentially lead to resource
savings.

e Follow up measures: systematic ex-post evaluation of PPPs in different transport sub-
sectors could be considered by UKAS to increase the effort towards the process of
collecting and analyzing evidence to learn from past experience as regards risk arising in
the implementation of transport PPPs. This practice would be more robust and effective
as compared to the one currently in place which is not systematic, but founded on informal
discussions among senior UKAS experts. In fact, ex-post evaluation studies can promote
an institutional evidence-based discussion that highlights PPP projects’ performance over
time, as well as challenges and success factors in the process of risk management.

5.7. Asian cluster, Case study 2: Turkey

5.7.1. Introduction

Scope of the case study

The scope of this case study is to illustrate the practices currently in place for the management
of the risks associated with PPP projects in the transport sector in Turkey, with reference to the
entire life-cycle of Public-Private Initiatives and the elements of the conceptual framework
identified at Chapter 3. The case study is based on the review of existing literature and publicly
available information as well as on interviews with Turkish stakeholders carried out during a
field mission in July 2019.

Overview of PPPs in the transport sector

A report prepared in 2018 by the Presidency of Strategy and Budget on Public-Private
Partnership, emphasizes the importance of Public-Private Partnerships (PPP) as a model
alternative to public funding and procurement particularly relevant for the construction
of mega-scale infrastructure investments, including airports, motorways, high speed railway
lines and logistics facilities (i.e. ports and dry ports) (PSB, 2018). Over the past decades, Turkey
has experienced significant economic growth, which has also been supported by the expansion
and modernization of transport infrastructure.

According to data published by the Turkish Statistical Institute, the motorway network extended
from 1,662 km to 2,657 km between 2004 and 2017. During the same period, the railway
network expanded from 10,968 to 12,609 km of lines, of which 1,213 km high-speed railway
lines have been in operation since 2009. Passengers at airports increased from 45 million in
2004 to 193 million in 2017. According to publicly available maritime transport statistics
(UNCTAD, 2019), container traffic at Turkish ports grew from 2,960,746 TEUs in 2004 to
9,927,385 TEUs.
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The economic growth of the country has also been coupled with an increase in the use of PPP
projects. Over 240 PPP projects have been implemented in the country for a total budget volume
of nearly USD 140 billion (PSB 2018).

The following Table provides detailed information on the PPP projects implemented in Turkey
in the transport sector, according to interviews with the Turkish authorities performed as part
of this study.

Table 39: PPPs in the transport sector in Turkey

N | Project Name Transport | Type of PPP Asset Concession Procuring
/ mode already in | Period Authority
0 operation
1 Gebze - Orhangazi - Road Build, operate, | In 23 years 11 KGM
Izmir (incl. Izmit bay and transfer operation months 14
pass and access days
roads) motorway
2 Northern Marmara Road Build, operate, | In 12 years 11 KGM
motorway (incl. 3rd and transfer operation months 26
Bosphorus section) days
Odayeri-Pasakdy
(incl. access roads)
section
3 Northern Marmara Road Build, operate, | Partially 8 years 9 KGM
motorway (incl. 3rd and transfer months 8 days
Bosphorus bridge)
Kurtkdy-Akyazi (incl.
access roads) section
4 Northern Marmara Road Build, operate, | Partially 9 years 1 KGM
motorway (incl. 3rd and transfer month 10 days
Bosphorus bridge)
Kinali-Odayeri (incl.
access roads) section
5 Menemen-Aliaga- Road Build, operate, | No 13 years 1 KGM
Candarli motorway and transfer month 5 days
6 | Ankara - Nidge Road Build, operate, | No 15 years 8 KGM
motorway and transfer months 19
days
7 Kinali-Tekirdag- Road Build, operate, | No 16 years 2 KGM
Canakkale-Savastepe and transfer months 12
motorway Malkara- days
Canakkale section
(incl. 1915
Canakkale bridge)
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N Project Name Transport | Type of PPP Asset Concession Procuring
/ mode already in | Period Authority
0 operation
8 Turgutreis Marina Port Build, operate, | In 27 years 6 AYGM
and transfer operation Month
9 Didim Marina Port Build, operate, | In 34 years 6 AYGM
and transfer operation Month
10 | Cesme Marina Port Build, operate, | In 26 years 6 AYGM
and transfer operation Month
11 | Sigacik Marina Port Build, operate, In 26 years 6 AYGM
and transfer operation Month
12 | Yalova Marina Port Build, operate, In 25 years 6 AYGM
and transfer operation Month
13 | Alanya Marina Port Build, operate, | In 26 years 6 AYGM
and transfer operation Month
14 | Mersin Marina Port Build, operate, | In 29 years AYGM
and transfer operation
15 | Kas Marina Port Build, operate, In 32 years 6 AYGM
and transfer operation Month
16 | Kumkuyu Marina Port Build, operate, | In 31 years 6 AYGM
and transfer operation Month
17 | Mugla Oren Marina Port Build, operate, In 41 years 6 AYGM
and transfer operation Month
18 | Avrasya tunnel Road Build, operate, | In 29 Years AYGM
project and transfer operation
19 | 3 storey great Road + Build, operate, | No In planning AYGM
Istanbul tunnel Railway and transfer stage
project
20 | Antalya Airport]l. Air Build, operate, | Contract 9 years 45 days | DHMI
International and transfer completed
Terminal Building
21 | Atatiirk Airport Air Build, operate, Contract 4 years 10 DHMI
International and transfer completed months 15
Terminal Building days
and Multi-storey Car
Park
22 | Antalya AirportII. Air Build, operate, | Contract 3years 5 DHMI
International and transfer completed months 26
Terminal Building days
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N Project Name Transport Type of PPP Asset Concession Procuring
/ mode already in Period Authority
0 operation
23 | Dalaman Havalimami | Air Build, operate, Contract 8 years 2 DHMI
International and transfer completed months 17
Terminal Building days
24 | Adnan Menderes Air Build, operate, Contract 7 years 4 DHMI
Airport International and transfer completed months 26
Terminal Building days
25 | Milas-Bodrum Air Build, operate, Contract 3 years 9 DHMI
Airport International and transfer completed months 66
Terminal Building days
26 | Esenboga Air Build, operate, | In 15 years 8 DHMI
Havalimani and transfer operation months
Domestic-
International
Terminal Building
27 | Zafer Airport Air Build, operate, In 29 years 11 DHMI
and transfer operation months
28 | Istanbul Airport Air Build, operate, | In 25 years DHMI
and transfer operation
29 | Cesme Alacati Ekrem | Air Build, operate, In 25 years DHMI
Pakdemirli Airport and transfer constructio
n
30 | Atatiirk Havalimam Air Transfer of Cancelled 15.5 years DHMI
Domestic- operating
International rights
Terminal Building,
Multi-storey car park
and General Aviation
Terminal
31 | Zonguldak/Caycuma @ Air Transfer of In 25 years DHMI
Airport operating operation
rights
32 | Antalya Airportlve Air Transfer of In LInternational: | DHMI
II. Stage operating operation 17 years 3
International rights months 17 days

Terminals, CIP and
Domestic Terminal
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N Project Name Transport | Type of PPP Asset Concession Procuring
/ mode already in | Period Authority
0 operation
33 | Gazipasa/Alanya Air Transfer of In 25 years DHMI
Airport operating operation
rights
34 | izmir Adnan Air Transfer of In Domestic: 20 | DHMI
Menderes Airport ve operating operation years 11
Existing rights months 29 days
International International:
Terminal, CIP,
. . 17 years 11
Domestic Terminal
months 21
days
35 | Aydin/Cildir Airport | Air Transfer of In 20 years DHMI
operating operation
rights
36 | Dalaman Airport Air Transfer of In Domestic: 26 | DHMI
Existing operating operation years 4 months
International rights 30 days
Terminal, Domestic .
Terminal International:
25 years 8
months 3 days
37 | Milas/Bodrum Air Transfer of In Domestic: 21 | DHMI
Airport Existing operating operation years 5 months
International rights 16 days
(] International:
CIP/General Aviation
Terminal and 20 years 2
Domestic Terminal months 3 days
38 | Ankara high speed Rail Build, operate, | In 19 years and 7 | TCDD
railway station and transfer operation months

Source: Authors based on information from AYGM, DHMI, KGM, TCDD.

Overall a number of 38 initiatives are included in the Table. 30 over 38 relate to Build, Operate
and Transfer projects, that due to the involvement of construction works, fall under specific
scope of this study, whereas only 8 are Transfer of Operating Rights®” initiatives, mainly
implemented in the Airport sector. Most of the projects have been implemented under the
responsibility of the Directorate-General of Infrastructure Investments of the Ministry of
Transport and Infrastructure (AYGM), the General Directorate of State Airports (DHMI) and the
General Directorate of Highways (KGM), that were all consulted as part of the study, whereas
only one project appears to have been so far implemented by the Turkish State Railways (TCDD).

67 Lease, Operate and Transfer according to the terminology used in the World Bank’s database on Private
Participation in Infrastructure (http://ppi.worldbank.org/)
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Accordingly, the case study focused on the practices relating to AYGM, DHMI and KGM, specified
that most of the considerations not specific to the projects are deemed to be generally applicable
to the projects of TCDD, also under control of the Ministry of Transport.

Reference to specific projects

Reference to specific PPP examples mentioned in the Table above is made throughout the case
study to substantiate the description of the practices and provision of recommendations. The
following projects have been in particular recalled in the report:

e The international Ankara Esenboga airport is located northeast of Ankara, the capital city
of Turkey;

e The international “Zafer” regional airport providing accessibility by air transport to the
cities of Kiitahya, Afyonkarahisar, and Usak, in West Turkey;

e The Osmangazi Bridge in the Izmit Bay, linking the city of Gebze to the Yalova Province;

e The Yavuz Sultan Selim Bridge crossing the Bosphorus Strait in the North of Istanbul, near
the Black Sea.

These initiatives have been selected based on their significance with respect to risk management
and availability of information, however they do not constitute a representative sample of the
performance of PPPs in the country.

5.7.2.  Strategy and policy

Political support and strategies

The Turkish GDP has been growing at an annual average growth rate of 5.5%, and it is expected
to continue growing at a rate of 4.3% during the period 2019-2023 according to Turkish
development plans. The country population reached 82 million inhabitants in 2018, and
according to recent projections developed by the Turkish Statistical Institute, it may reach 100
million inhabitants by 2040 (2018). The socio-economic growth of the country over the past
decades, coupled with a rapid urbanization process, and there are currently over 20 urban areas
with more than 1 million inhabitants in Turkey.

Since the start of the period covered by the Ninth Development Plan of Turkey, 2009-2013, a
growing degree of political support for infrastructure privatizations and transport PPP
projects is noticeable in the elaboration and implementation of the national plans, programs,
and sectoral strategies in Turkey. According to the Eleventh Development Plan of Turkey
(2019), at the end of the Ninth Development Plan period, a total of 190 PPP projects for about
USD 120 billion was already in place. During the Tenth Development Plan of Turkey, the number
of PPPs reached 242 for a total of about USD 140 billion.

Both the Tenth and Eleventh Development Plans of Turkey (2013, 2019) emphasize the benefits
and strategic importance of the PPP model for the implementation of the priority infrastructure
of the country, to support its socio-economic growth. The Turkish Authorities see in the PPP
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model the benefit to accelerate the completion of the construction works and improve the
quality, effectiveness and efficiency of public services and their infrastructure. By
attracting foreign investments, PPPs also reduce the financial burden of infrastructure
investments on the state budget and facilitate the transfer of know-how and technology
(Presidency of Strategy and Budget of the Republic of Turkey Investment Office, 2019).

Through PPP solutions, under the scope of the Ninth and Tenth Development Plans Turkey has
developed and implemented several mega-projects in the transport sector, including the
Istanbul Airport, the Eurasian Tunnel, the Yavuz Sultan Selim Bridge, the Osmangazi Bridge. The
Eleventh Development Plan of Turkey (2019) confirms the strategic relevance of PPPs in general
and for the transport sector. Several additional priority projects are foreseen to be implemented
as PPPs in the period 2019-2023, which include: the Kanal Istanbul, the 3-storey Greater
Istanbul Tunnel, the Filyos and Candarli Ports Superstructure and Operation. In the same period,
the completion of the following PPP transport projects is foreseen according to the plan: Gebze-
Orhangazi-Izmir Motorway,(completed on 4th August 2019), Kurtkoy-Akyazi and Kinali-Odayeri
sections of the North Marmara Motorway, Malkara Canakkale section of the Kinali-Tekirdag-
Canakkale-Balikesir Highway, Menemen-Aliaga -Candarli Motorway, Ankara-Nigde Motorway,
Aydin-Denizli Motorway, Second phase of the Istanbul Airport, Salipazar1 Cruise Port, Hali¢
Marina.

Legal provisions

The Build-Operate-Transfer (BOT) and Transfer of Operating Rights Lease-Operate-
Transfer (LOT) contractual schemes are the most frequently used for PPP projects in the
transport sector in Turkey. The BOT scheme is applied to all transport modes for the
implementation of infrastructure works. The TOR model is in use in the airport sector for the
operation of the existing airports and/or terminals. Expansion of the existing airport and
terminal infrastructure may also fall under the scope of TOR concessions.

Legal provisions have been adopted in the Turkish legislation over the past decades to allow the
private sector participating in the financing, construction, operation and management of the
public transport infrastructure and services. These include a specific set of rules for the use of
BOT and TOR contractual schemes in the transport sector:

e Build-Operate-Transfer®s:

o Law No. 3996, regarding the realization of certain infrastructure and public services
with the BOT model (BOT Law), whereas BOT is defined as a special financing model
to be used in projects requiring high technology or high financial resources in which
the investment costs including the profit to be earned are recovered with the proceeds
of the sale of goods or services obtained from the administration or the beneficiaries
of these services during the operation period. This Law represents the most relevant
piece of legislation for the building operation and transfer of bridges, tunnels,
highways, railways, underground and ground auto parks, sea and airports for civil use,

68 The first BOT law in Turkey was actually Law No. 3096, introduced in 1984 to regulate PPPP projects in the
electricity/power sector. The first legislative provision regulating BOT projects in the transport sector was
Law No. 3696.
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and other similar investments and services. Law 3996 has set the basis for PPP
development in Turkey over the recent past decades. Most of the PPP transport
projects in Turkey are subject to this Law;

o Decree NO. 1807, General BOT Law Implementation Decree, representing the by-law
of Law No. 3996;

o Law No. 3465, on building, maintenance and operation of the Highways. This Law
authorizes entities other than the General Directorate of Highways to construct,
manage and operation of Access Controlled Highways (BOT Highways Law).

e Transfer of Operation Rights (and Long-Term Lease):

o Law No. 5335, amending other laws including provisions related to the lease and/or
transfer of operating rights of Airports and privatization (including transfer of
operation rights) of assets owned by Turkish Railroads (including ports). This law also
extends the use of the transfer of operation rights model to the Highways Law;

o Law No. 4046 (Privatization Law), introducing relevant provisions for the
privatization of public services, also defining Transfer of Operating Rights as the
transfer of operating rights of an entity as a whole or the production units of the goods
and services of its assets without transferring the ownership rights of the assets of
such entity, in return for a consideration and under certain conditions and time limits;

Further to the above main legislation, Law No. 4749 (Public Finance Law) is also worth
mentioning, which set the terms and conditions for the applicability of treasury debt
assumption. In case of early termination of the implementation agreement in a BOT project, the
Treasury may take over the project company's outstanding financial obligations, either partially
or in full, including derivative instruments. Debt assumption may cover 85% of the financing in
case of termination due to the project company's fault and 100% of the financing in case of
termination for any other reason, together with 100% of the financing costs in each case;

The legal system that is currently in place in the Republic of Turkey for the implementation of
PPP contracts in the transport sector has clearly allowed for the participation of the private
sector in the financing and implementation of transport infrastructure. In line with the reports
by the European PPP Expertise Centre (2019) and by the World Bank (2018), Turkey is indeed
ranking among the first countries in the PPP European and Global Markets. Nonetheless, the
legislation in place has been criticized as being too fragmented (EBRD, 2011; WB, 2014; Emek,
2015; IMF, 2018). According to the Turkish Authorities consulted as part of the development of
this study, a draft PPP Framework Law has been already elaborated, which is currently
under discussion. One of the targets of the Tenth Development Plan of Turkey (2013) as well
as of the recently published Eleventh Development Plan of Turkey (2019) is that of addressing
this issue by developing a holistic framework for the planning, regulation and monitoring of
the PPPs to ensure they are managed in line with macroeconomic policies.
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As well as simplification of the existing legislation, a single framework for PPPs will also
strengthen the central institutional setting. Besides the new PPP framework will improve the
fiscal reporting activities on PPPs.

Gaps in terms of legislation and risk management, appear indeed to concentrate more at the
strategic and pre-tendering decision process stages of PPPs implementation (IMF, 2018)
than in the subsequent phases of the PPPs life-cycle. Indeed, a centralized database is in use by
the Presidency of Strategy and Budget of the Republic of Turkey. Regular and ad hoc reporting
activities are also already in place between the PPPs concessionary companies and the
procuring authorities and specifically the General Directorate of Highways (KGM), the
Directorate-General of Infrastructure Investments of the Ministry of Transport and
Infrastructure (AYGM) and the General Directorate of State Airports (DHMI) and between the
latter and the Presidency of Strategy and Budget. Notwithstanding minor procedural differences
between the sectors/procuring authorities particularly related to the reporting period, standard
templates are used for collecting primary information on the performance of the contracts
concerning time-schedule of construction works, expenditures, traffic and revenues. A periodic
reporting on PPPs involving debt assumption by the State Treasury is also performed, which is
publicly available on the State Treasury Website.

According to the Eleventh Development Plan of Turkey specific regulations and guidelines
are to be prepared to further strengthening the institutional capacity of the Turkish government
in the management of processes and procedures related to PPP initiatives (PSB, 2019).

Institutional arrangements

The following institutions represent the main governmental institutions and agencies involved
in the development and implementation of PPP projects in the transport sector in Turkey:

e Planning and supervisory bodies:

o The Presidency of Strategy and Budget (PSB), responsible for the elaboration of the
5 years Development Plan of the Republic of Turkey and for providing advisory and
secretary assistance to the President for the approval of the projects which are
proposed for development under PPP model, ensuring the compatibility of a proposed
PPP initiative with national sectoral needs and priorities. This is performed on the
basis of the assessment of project feasibility studies, also checking the suitability of a
proposed project for the PPP method, as well as budgeting the liabilities stemming
from PPPs;

o The Ministry of Transport and Infrastructure as the line Ministry of the PPP
implementing agencies. The Ministry cooperates with the Presidency of Strategy and
Budget (PSB) towards elaboration of the five years Development Plan of the Republic
of Turkey and is responsible for sector specific policy, regulation and planning. The
Ministry is also responsible for the formal submission of projects’ pre-feasibility
studies to the Presidency of Strategy and Budget in support of their application process
for implementation as PPPs; and for signing the PPP contract;
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o The Ministry of Treasury and Finance responsible for providing debt assumption
guarantees for the projects which are eligible and monitoring the project in this regard.

e Contracting Authorities/Procuring Institutions as part of the Ministry of Transport and
Infrastructure:

o The General Directorate of Highways (KGM), acting as procuring authority for
highway projects in extra-urban areas;

o The Directorate-General of Infrastructure Investments of the Ministry of
Transport and Infrastructure (AYGM), acting as procuring authority for commercial
port infrastructure and terminals, touristic marinas and road, rail, and urban transit
transport infrastructure projects located in urban and metropolitan areas;

o The General Directorate of State Airports (DHMI), acting procuring authority for
airports and related terminal projects;

o The Turkish State Railways (TCDD), acting procuring authority for railways and
related station projects.

The institutional setting related to PPPs in Turkey seems reflecting the fragmentation of the
legislative context currently in place in Turkey. A central public body responsible for setting PPP
strategies and policy, coordinate project identification, appraisal and selection, monitoring and
supervising PPP procurement initiatives and contract implementation is not existing at present.

The Presidency of Strategy and Budget (PSB) appears to perform several of such tasks in the
elaboration of the five years Development Plans of the Republic of Turkey, also identifying the
most relevant initiatives to be possibly implemented as PPPs. This institution also reviews the
feasibility studies submitted by the respective procuring authorities and line Ministries to seek
approval for their implementation under the PPP model. PSB is furthermore providing
authorization of PPP projects. In subsequent stages, PSB is also collecting periodical monitoring
reports. PSB also reserves the right to make ad hoc requests to the contracting authorities. A
database of PPPs appears to be in use by PSB fed with the information included in these periodic
reports.

Some governmental agencies have set up PPP dedicated units, such as the Presidency of
Strategy and Budget, DHMI and the Ministry of Treasury and Finance. The Department of
Motorway Operations of KGM is responsible for the development and implementation of PPPs,
although the current organization chart of this institution does not define a dedicated unit or
division. This department performs its duties regarding their PPP projects and contracts sharing
tasks and activities with other departments of the central and regional organization of KGM.
Similarly, a PPP unit is not existing within AYGM.

The institutional setting in place seems to go in the direction of centralizing more and more
activities within the PPP unit within the Presidency of Strategy and Budget (PSB). PSB is already
accomplishing several coordination and supervision activities that a central PPP unit usually
performs. Nevertheless, the existing institutional organization would benefit from a more
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structured definition of the roles and responsibilities of the involved parties at the different
stages of the PPP project life-cycle as also recently commented by the International Monetary
Fund (IMF, 2018).

For the improvement of institutional capacity standardized guidelines and templates are
expected to be adopted according to the Eleventh Development Plan.

Investment attraction

The Turkish Authorities adopted several measures to attract foreign investments, including:

e An equity/credit ratio equal to 20%/80% for PPPs;

e VAT, stamp duty and charges extension;

e Shadow toll or revenue guarantees by the procuring institution;

e Termination payment commitments and investment guarantee by the procuring

institution;
e Provision of Debt Assumption by the procuring institution for Airport projects or by the
Treasury for road BOTs with a minimum investment cost of 1 billion Turkish Liras;

e «Step-in» right for the creditors;

e Fee-free use of state-owned immovable assets and expropriation;

e International arbitration.
The above investment conditions particularly favorable to attract foreign investments represent
to a large extent the result of the attempt by the Turkish Authorities to overcome the difficulties
experienced by several PPP concessionary companies in securing financial resources after the
start of the 2008 credit crunch, which caused in the past the delay and cancellation of initiatives
in the energy sector. As also commented by the International Monetary Fund, these measures
may however potentially expose the Turkish state to financial and fiscal risks, as particularly
in cases of economic downturns revenues from users and concession fees may significantly
reduce thus increasing the costs of the PPP projects for the state (IMF, 2018). Indeed, revenue
guarantees and investment guarantees transfer significant demand risk to the public partner.
Also, termination payment and debt assumption commitments transfer to the public partner the
risks that may result in early termination (including force majeure). In perspective, this risk may
become especially critical for the public sector, given the growing number of PPP projects and
the size of the investments.

What makes Turkey’s PPPs also attractive to foreign investments are the economic past trends
and perspectives of possible future further growth. According to private sector representatives
involved in the road market, the PPP institutional and legal system in place is not significantly
different from other countries, and traffic guarantees together with the potential of the Turkish
economy to grow makes their participation in PPP road initiatives attractive. Another
positive element is the certainty of the construction period of PPP projects, which generally
ranges from 3 to 5 years, whereas for conventional procurement implemented projects, the
construction phase may last more than ten years. Accordingly, PPPs present a more stable
planning activity and cash flows for contractors. Furthermore, BOT PPPs involving both
construction and operation and maintenance activities allows the contractors to expand their
business from the implementation phase of the project to the operation and maintenance stages.
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The coupling of road infrastructure development and urban expansion represents a market
opportunity for toll roads as traffic and revenues are likely to increase, especially if associated
with economic growth.

Risks are also present in the PPP Turkish market which at least for road PPPs relate to currency
risks both at the construction and operation and maintenance phases (also considering that
demand revenue guarantees for road projects are paid to the private on a 16 months basis).

Box 44 Currency risks: the Osmangazi Bridge case

The Osmangazi Bridge is a 2,682 m long bridge in the Izmit Bay, interconnecting the city of Gebze
with the Yalova Province. It was opened in 2016, after 42 months of construction works, and it is
part of the 0-5 motorway (Gebze - Orhangazi - Izmir, 421 km). Thanks to the bridge, the crossing
time of the bay decreased from 1 hour and 20 minutes to 6 minutes. The whole motorway project,
that has been completed in August 2019, will shorten total travel time between Istanbul and Izmir,
two of the main economic centers of Turkey, from 8-10 hours to 3-4 hours. Indeed, the motorway is
divided into 4 sections, with different operation start dates®®. The operator of the motorway and
bridge is OTOYOL A.S., that will operate the bridge until 2043 (Ozcan, 2016; 2018).

In order to mitigate the risks related to local currency the economic terms of the concession were
negotiated in US currency. Initial toll rates were determined in 0.05 USD/km for the motorway
and a maximum of 35 USD (about 64 Turkish Liras) for the crossing of the bridge (2008 base,
excluding VAT). The crossing of the bridge was not very high compared to the competing ferry
service in the bay (50 Turkish Lira), much slower than the road crossing alternative. The significant
depreciation of the Turkish Lira in 2015 had however a significant effect on traffic: in 2016, 35
USD were worth around 120 Turkish Liras, with a 60% increase compared to previous tolls.. Given
that the remuneration scheme of the contract foresees a demand guarantee KGM had to
compensate the private operator? for the gap between real traffic and guaranteed demand.
Each section has a traffic guarantee expressed in car equivalent vehicles/day (40,000 for the
Osmangazi Bridge section) (Ozcan, 2016; 2018).

Concerning the low traffic levels, it should be highlighted that the whole O-5 motorway project was
completed only in August 2019. Additionally, the minimum goal of 40,000 car equivalent
vehicles/day is expected to be reached within the first 3 years of operation, according to the
feasibility studies.

According to this example whereas the use of international currencies (e.g. USD and EUR), may
reduce the risks associated with local currency, the use of such measures should be closely
monitored for the impacts these may have on state budget and socio-economic impact of the
projects.

69 https://www.bcct.org.tr/wp-content/uploads/Kerim-Kemahli_Gebze-Izmir-Motorway_InvestingTR-
2014.pdf
70http://www.hurriyetdailynews.com/transport-minister-reveals-details-of-revenue-from-turkeys-much-
debated-toll-roads-115067
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5.7.3. Pre-tendering decision process

Screening for PPP suitability

The Presidency of Strategy and Budget (PSB) of the Republic of Turkey in consultation with the
Ministries defines the five years National Development Plan. In line with this plan the Ministries
elaborate five years sectoral master plans.

Turkey started implementing PPP projects already in the 1980s; however, the number of PPPs
gradually increased and became significant during the Ninth and Tenth Development Plans
period, i.e. during the last ten years: 2009-2018. In consideration of the growing number of PPPs,
the Tenth Development Plan already considered PPPs as a priority area for further development.
Considerations were also already made about the opportunity to improve the legal framework
and institutional settings for the appropriate management of the existing and future PPPs. The
use of the PPP model was commented to be a necessary and useful tool for the implementation
of national priority projects. However, the plan did not include a predefined list of projects.

Although relevant plans may provide general indications on the projects candidate for PPP, the
identification and decision of the PPP projects was and still is postponed to subsequent
stages. The Eleventh Development Plan includes in this regard a list of projects to be possibly
implemented as PPP. In line with current legal provisions and practices, every single initiative
to be possibly implemented as a PPP shall however undergo a specific screening procedure
summarized as follow:

e The Ministry of Transport and Infrastructure prepares feasibility studies for those
projects that according to national strategies and needs may be implemented as PPPs. The
Ministry generally delegates the preparation of feasibility studies to the main procuring
authority for the PPP projects in the transport sector (AYGM, DHMI and KGM);

e Once finalized, feasibility studies are submitted by the Ministry of Transport and
Infrastructure to PSB. The Ministry of Treasury and Finance will also review the feasibility
studies to verify the possible burden/fiscal risk the project may create on the central
government budget, for those projects potentially requiring debt assumption commitment
by the Turkish state and/or by the Ministry of Transport and Infrastructure (excluding
airport investments). Based on this process PSB provides its review on the project to the
President who will ultimately grant the procuring authority the right to develop the
project under the PPP model. After receiving the approval of the President, the contracting
authority implements the tendering process, negotiates and signs the PPP contract;

e Based on the authorization by the President the Ministry of Transport and Infrastructure
through AYGM, DHMI or KGM develop internally or involving specialized consultants the
project design (limited to BOT initiatives) and prepare and implement the tendering
process for the selection of the PPP contractor;

e Contractsignature requires a second authorization in case of a debt assumption. The PPP
contractual documentation, prepared by AYGM or KGM, is submitted by the Ministry of
Transport and Infrastructure to the Ministry of Treasury and Finance as appropriate. Once
approved by the Ministry of Treasury and Finance the PPP contract can be signed.
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According to current practice, the content of the feasibility studies to seek authorization from
the President to implement a project under the PPP model includes the following main chapters:

e Description of the project scope and its strategic and functional merit in the framework of
the national policies and infrastructure development plans;

e Project investment costs (construction and maintenance);

e Demand and market analysis;

e  Multicriteria analysis based on the provinces competitiveness index;
e Economic appraisal based on Cost-Benefit Analysis;

e Financial appraisal including public sector comparator assessment comparing the PPP
option versus conventional public procurement and estimating the burden of the project
on public budget;

e Sensitivity tests and risk analysis.

As part of the sensitivity tests performed within the scope of feasibility studies, impacts and
effects of the variation of the following elements are usually assessed: inflation and currency
exchange rates, toll rate variations, demand, contract duration for the construction and/or
operation phases, application of different discount rates, land acquisition costs, construction
and operation & maintenance costs. A quantitative Monte-Carlo risk analysis is also usually
undertaken on the same project variables. On the other hand, the Turkish Authorities consulted
as part of this study report that at present a standard set of risks for use at the feasibility stage
or contract preparation is not defined by law or regulating procedures/guidelines.

In general terms, the practices that are currently in place in Turkey for the implementation of
PPP projects include the most relevant elements required to assess the viability of a project
to be implemented as a PPP including a public sector comparator analysis and an assessment of
the impact of a project on the state budget. Furthermore, sensitivity and risk analysis are also
performed. Feasibility studies and contractual documentation are prepared by the line Ministry
through the relevant competent directorates, which are reviewed before PPP contracts are
signed by the Ministry of Treasury and Finance, in the event of debts assumption commitment.
Project design and environmental impact assessment as well as additional tender
documentation, including a draft of the PPP contract are prepared by the concerned competent
directorates of the Ministry of Transport and Infrastructure, that are also managing directly the
tender procedures.

Special arrangements for PPPs

As already commented above, Treasury’s and Institutions’ credit enhancement tools may
provide an increased bankability of PPPs and thus make PPPs more attractive to investors.
Considering that Turkey has intensified the use of the PPP model in the past decade, namely
after the 2008 credit crunch, a number of measures to attract foreign investors and facilitate
credit collection for PPPs was implemented. Commitments and guarantees offered by the public
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institutions represent however a financial and fiscal risk for the state, which requires close
monitoring and mitigation measures (WB, 2014, Emek 2015, IMF, 2018).

According to the Ministry of Treasury and Finance, mitigation measures have been identified
which relates to the commitment by the Ministry of Treasury and Finance to assume the
outstanding senior loan to lenders with the financing costs in case of an early termination of the
contract, provided that the project assets are taken over by the public administration. Pre and
post tender approval of debt assumption by the Ministry of Treasury and Finance is also in
place. The Ministry of Treasury and Finance is also involved in the definition of the scope,
elements and terms of payments of the debt assumption agreement. For the Ministry of Treasury
and Finance risk of debt assumptions mitigation measures have been also considered which
relate to the definition of an annual budgetary commitment ceiling (excluding financing costs,
i.e. interest, breakage and hedging costs), which is determined through rigorous scenario
analysis on effects over debt stock. Another mitigation measure is represented by partial debt
assumption, considering 85% of the outstanding debt is assumed if the early termination is
caused by failure of the project company to fulfil its obligations. The maximum hedging cost
subject to debt assumption is also set at 10% of the senior loan. A joint collateral of atleast 110%
of the maximum instalment amount by the partners of the PPP project company is applicable,
together with a lump sum option or payment in installations by the Ministry of Treasury and
Finance. An annual budgetary limit for investment guarantees is also foreseen along with the
repayments guarantees and on-lending. As part of the risk management practices by the
Ministry of Treasury and Finance, an internal monitoring and reporting activity is also
performed consisting in the elaboration of an internal quarterly fiscal risk bulletin report. This
reportincludes debt sustainability analyses related to the calculation of the expected losses from
past treasury investment guarantees, and elaboration of different debt assumption scenarios
and public administration's guarantee payment scenarios for the projects involving debt
assumptions agreements (Ministry of Treasury and Finance, 2015).

For projects not benefitting from guarantees by the Ministry of Treasury and Finance, the
Ministry of Transport and Infrastructure is responsible to conduct an internal analysis of
projects under its responsibility (e.g. airport PPPs).

The increase in the number of PPPs should go hand-in-hand with growing awareness and
culture of risk management within the governmental institutions.. Institutional transparency
should be encouraged such as disclosing PPP contract information including public
commitments and risk-sharing arrangements between the involved institutions. In order to
mitigate financial and fiscal risks, projects should be prioritized implementing those that could
perform positively even if in case of downturns in the economy (IMF, 2018).

A set of standard procedures and guidelines should be preferably adopted that could
include risk management checklists. These checklists should cover the entire life-cycle and
allow for both the quantitative and qualitative assessment of risks. In consideration of the fact
that BOT projects are mostly developed under a demand guarantee scheme, specific attention
should be given to the optimal definition of the project layout according to the planned demand
to avoid the risk of under or over sizing. In this respect, guidelines and standard
documentation/protocols could also be developed for the procurement stage as a pre and post
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tendering centralized monitoring by the Presidency of Strategy and Budget (PSB) is already in
place, whereas there seems to be no central supervision of the tendering processes.

While standardization process seems to represent a barrier to the consideration of project
specificities, standard tools allow for more appropriate identification and management of those
elements that given to their peculiarity requires more attention in the development and
implementation of the projects. Accordingly, the adoption of a core set of standard procedures
enables better management of project tailored elements.

In line with the needs to complete the ongoing transition from a project-based to a systemic
approach, the Eleventh Development Plan of the Republic of Turkey already foresees
institutional reforms in order to plan, develop, implement and monitor PPPs as part of a nation-
wide policy framework embedded in the country's macro-financial accountancy and
management system.

The new framework will be developed and managed under the overall supervision of PSB and
will involve all the concerned public administrations, including local authorities. The new
institutional setting is expected to maximize efficiency and economy in the implementation of
PPP projects, also ensuring compatibility of PPP implementations with macroeconomic policies.
A reporting mechanism of PPPs should be adopted for accounting purposes, allowing for a
systematic and permanent financial reporting and assessment of the impact of the performance
of the PPPs on public finance. Standard guidelines will be prepared for PPP projects focusing
on project preparation, procurement and contracting, monitoring and evaluation. Also the risk-
sharing between the public and private sector is aimed to be optimized (PSB, 2019). Albeit not
explicitly mentioned in the Plan, under the new policy framework attention may be given to the
opportunity to define and periodically update an indicative pipeline of PPP projects for
discussion with the financial stakeholders aimed at facilitating credit availability and project
bankability thus optimizing the financial cost and implementation of PPPs.

5.7.4. Procurement and contracting

Procurement strategies

The procurement of PPP BOT and TOR projects in the transport sector are in line with public
tendering processes. The types of procedures used for transport PPPs are the open procedure
with a single tendering stage and the restricted competitive procedure with a
prequalification stage. Negotiations are not foreseen for PPP transport projects, and
unsolicited proposals are also not applicable to PPP projects in Turkey.

Announcements of tender procedures shall be published in the Official Gazette of the Republic
of Turkey, which is available online. The tender dossier generally includes a draft of the PPP
contract. Generally a minimum time of 45 calendar days is foreseen before the submission of the
proposals by the bidders. Launch of the tender procedure may also be anticipated by the
publication of notices on the future tendering process on relevant newspapers. Criteria for the
selection of the bidders and evaluation of the proposals are clearly specified in the tender
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documentation. The membership and qualifications of the team evaluating the tenders are
regulated, and the scores obtained by the tenderers is reported in the outcome notice notifying
on the result of the PPP procurement process. The notice is distributed to all tenderers and a ten
calendar days standstill period is foreseen before the notification becomes effective.

Technical specifications are generally set by the procuring authority, and in most cases, the
project design is elaborated before the tendering stage and is enclosed to the tender dossier. In
line with this practice evaluation criteria do not usually apply to the technical standards of the
project:

e The PPP BOT tenders under the responsibility of KGM are currently evaluated based on
the period offered by the bidders for the operation phase of the PPP contract. In the tender
dossier, the contracting authority sets the length of the construction phase and the demand
guarantee;

e The PPP BOT tenders for commercial ports and touristic marinas under the responsibility
of AYGM are currently evaluated based on the concession fee offered by the bidders,
whereas the procuring authority set the concession period. For the Eurasia Tunnel, AYGM
adopted a different procedure for the evaluation of the proposals which foresaw 30 points
for the financial offer and 70 points for the technical offer as in this case the project design
was to be carried out by the contractor;

e The PPP BOT tenders under the responsibility of DHMI were previously evaluated based
on the overall concession period, including both construction and operation &
maintenance phases. Currently, DHMI awards PPP BOT and TOR tenders based on the
concession fee and profit share offered by bidders; the procuring authority sets the
concession period in the tender.

As of the concession period, also in line with the adopted evaluation criteria this varies between
the different contracts. Based on the data provided by the procuring authorities the contract
duration including both construction and operation ranges from about 6 years to slightly over
40 years, most of the contracts presenting a duration of less than 30 years.

PPP contractual arrangements

PPP contract documentation generally includes:

e The implementation agreement, which is the direct contract between the private party
(SPV) and the procuring authority;

e The credit agreement, namely the contract regulating the financing of the SPV, which
involves the private party, the procuring authority, third parties (e.g. lenders and other
financing institutions such as multilateral development banks, infrastructure development
funds etc...) and the Ministry of Treasury and Finance in case of debt assumption.

The contract documentation also includes several annexes such as insurance contracts, land
concession agreement, construction and operation and maintenance programs, coordination
protocols with the public authorities public utility companies, other entities involved in the
operation of network-wide ITS and ICT systems.
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For airports, commercial ports and touristic marinas PPP contractual documentation excludes

the credit agreement. Financial capacity selection criteria are instead applied and requested at
the tendering stage.

As mentioned in previous sections, a standardized detailed list of risks applicable to PPP projects
in Turkey is not in use at present. According to the Turkish Authorities consulted as part of this
study given the number of PPPs implemented in the country there is a consolidated experience
of elaboration of contractual documentation that enabled over the years the refinement and
improvement of the existing documents. PPP contracts regulate in detail the most relevant risks

associated with the development and implementation of PPPs. The following Table summarizes
the usual allocation of risks between the public and the private sector outlining the underlying

rationale.

Table 40: Indicative risk matrix in transport PPPs in Turkey (by risk category)

Risk
type
Context-

related
risks

Project
risks

Risk category

Political and
legal risks

Macroeconomic
risks

Financial credit
risks

Design,
construction
and operation
risks

Usual allocation of risks (public/private/shared)

In general terms, the public party in Turkey bears responsibility for political
events outside the control of the private partner as well as for changes and
the regulatory and legislative system.

Macroeconomic risks are shared. The public sector retains the risks
associated with the management of the liabilities and fiscal risks i.e. risks
stemming from demand guarantees. Inflation related risks impact on the
concession financial performance of the projects and are particularly
impacting on the private sector, both at the construction stage and operation
stage. Inflation risk is particularly relevant for those contracts regulated
according to the Turkish Lira. The use of the USD currency in the airport
projects partly mitigate the macroeconomic risks on PPPs, specified that
inflation risks still could negatively affect the demand.

Financial credit risks are retained by the private sector, who is also
responsible for defining the project financing structure of the PPP initiative
and for timely reaching the financial close. Delays in reaching the financial
close and commercial close may result in early termination of the contract
unless these are attributable to the public sector.

Preliminary design and project technical specifications, as well as
Environmental Impact Assessment studies, are generally prepared by the
procuring authorities, who thus retain the risks associated with these
elements. The public sector also retains the risks related to disruptive
technologies. i.e. those ITS and ICT solutions or special procedures and
protocols not in place at the time of the definition of the project design and
project construction, but required by international or national legislation, to
enhance and enforce security and safety of transport operations. Land
purchase and site risks are also generally borne by the public sector, specified
that the contractor is responsible to submit the applications and accomplish
the administrative procedures to develop and implement the project.
Construction and operation risks are borne by the private party.
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Risk Risk category | Usual allocation of risks (public/private/shared)

type
Financial Given that the private sector is responsible for the operation and maintenance
sustainability of the infrastructure, the financial sustainability of the concession contract
risks falls generally under the responsibility of the private sector. This is

particularly the case of BOT projects in the commercial ports and touristic
marinas and BOT/TOR airport projects. In BOT projects related to road
transport operations, demand guarantees are adopted, which results in the
allocation of demand risks to the public sector. However, it is worth to notice
that the concession period is offered by the contractors, hence there is a
degree of shared demand risk on the profitability of the project between the
public and private sector. Bonus/malus schemes could also be adopted which
could relate to the concession time-schedule or revenues, resulting in an
extension of the operation period in case of savings of time at the construction
stage or reduction of the concession period in case of delays; or the sharing of
revenues in excess to demand guarantee or revenue thresholds. These
mechanisms imply a risk/opportunity sharing of the financial sustainability
risks between the private and public in certain BOT and LOT projects.

Other risks Force majeure and early termination risks are shared. Cases of force
(force majeure | majeure and early termination are specifically referred to in the PPP
and early contracts.

termination)

Source: Authors.

The analysis of the risk management practices and processes in Turkey reveals specific
attention to the identification, allocation and treatment of projects risks that concentrates at the
stage of the contractual elaboration and finalization. This “legal attitude” to risk management
should be strengthened with an economic approach aimed at integrating risk management
related analysis and monitoring activities with risk appraisal (ex-ante), monitoring and
evaluation (ex-post), concerning all steps of the project life-cycle.

Performance metrics

According to the Turkish legislation regulating the implementation of BOT PPP projects,
auditing and monitoring mechanisms of the implementation of the projects shall be performed,
which is under the direct responsibility of the procuring authority and shall be regulated by the
implementation contracts. Accordingly, provisions are included in the contracts which relate to
the monitoring of the implementation of the works during the construction stage. The
performance of the contract is also monitored at the operation stage (WB, 2018).

In general terms, the current practice concerning auditing and monitoring of PPPs in the
transport sector consists of periodic reporting by the contractors to the procuring
authorities. In order to manage and supervise PPPs, each of the procuring authorities in Turkey
has established a PPP contract management team. Monitoring activities are performed either
independently (by the PPP dedicated team or involving personnel from specialized central or
regional departments in the case of KGM), or by hiring consultancy firms. Finally, lending
institutions also perform auditing and monitoring procedures, especially during construction.
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The period of monitoring reporting may vary according to the sector, procuring authority and
initiative. In the highway sector, the frequency of reporting is monthly.

In addition to the auditing and monitoring activities related to each contract, a monitoring and
reporting system is also in place between the procuring authorities and the PSB.
Construction and operation activities monitoring reports are issued to PSB on their specific
request or periodically, depending on the sector, procuring authority and initiative. Financial
monitoring reporting to PSB occurs on a more structured basis. Indeed, AYGM and KGM issue
quarterly reports to PSB and the Ministry of Treasury and Finance. Structured reporting from
DHMI does not appear to be in place as the Ministry retains liability for airport projects.

In general terms, according to evidence collected by means of consultation of the Turkish
Authorities, the monitoring system in place is considered to be generally effective. The
procuring authorities reported no widespread cases of significant performance issues
concerning delays or traffic operations; similarly, the authorities reported that
underperformance leading to the application of penalties regulated in the PPP contracts is not
recurrent. Particularly concerning the construction phase, in our interviews, the procuring
authorities mentioned that delays are not a common issue in the implementation of PPP
contracts.

Despite this general positive picture, cases of underperformance in terms of discrepancies
between real traffic and traffic guarantee thresholds did materialize as reported in publicly
available literature, concerning the forecasted and real observed demand. For certain road
projects, real demand could be lower than predicted, specified that according to KGM this may
be explained by the later completion of additional sections of the network (see also the Boxes
on the Osmangazi Bridge above and Yavuz Sultan Selim Bridge below). Undoubtedly, delays in
the implementation of complementary projects may negatively impact the operational
performance of PPPs, related to network-based infrastructure such as roads. The fact that the
implementation of the projects under the conventional public procurement is also deemed to be
not-effective with construction periods lasting up to 10 years further amplifies this problem. In
this context, the remuneration of the PPPs based on demand guarantees represents a mitigation
risk for the PPP concession itself, but may have negative long-term implications for the state
budget if not properly managed.
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Box 45 Traffic forecasts and revenue guarantees: the case of Yavuz Sultan Selim Bridge

The 2,164 m long Yavuz Sultan Selim Bridge is the third bridge crossing the Bosphorus Strait. It is
located in the North of Istanbul, near the Black Sea, and it is dedicated to rail and motor vehicles’
traffic. It was opened in 2016, after 39 months of construction works, and it is part of the 0-6
motorway (Northern Marmara Motorway, 414 km). The main goal of the project was to reduce
traffic congestion on the two already existing bridges linking the European and the Asiatic sides
of Istanbul, by providing a by-pass of the city to heavy vehicles, in particular freight traffic
transiting through the metropolitan area (Ozcan, 2016; 2018).

The remuneration scheme of the contract foresees a demand guarantee set at 135,000 car
equivalent vehicles/day, which according to the contract shall correspond to a minimum revenue
of 464 million USD74, for the private operator ICA Ictas-Astaldi, the company that will operate the
bridge until 2032. However, the observed traffic on the Yavuz Selim Bridge in 2017 is below the
guarantee treshold, consequently the private operator should be refunded by KGM.72

The Authorities notice that most of the route of the 0-6 motorway is not completed yet.
Additionally, the minimum goal of 135,000 equivalent vehicles/day was expected to be reached
within the first 3 years of operation, according to the feasibility studies.

On the other hand a study by the Chamber of City Planners of Istanbul (CCPI) underlined in 2010
that the share of transit traffic among the entire Bosporus strait crossing was barely 2-3%, and
then this marginal share could not justify the huge investment in the construction of another
bridge in Istanbul. According to the same study other issues concerning environmental
sustainability of the project were raised concerning the uncontaminated natural environment in
the North of Istanbul and the project benefits to the city and the inhabitants in terms of climate,
air quality, living conditions and recreational value (CCPI, 2010).

Whilst network effects may effectively compromise the performance of a PPP project embedded
in a transport system, like road projects included in a motorway network, feasibility studies and
demand analyses developed as part of these studies should be prepared based on accurate
methodologies and transport network simulation models properly calibrated on the basis of
robust surveys. In the event the project is embedded in a wider network also under development,
sensitivity tests should also be elaborated to consider the impact of delays in the completion of
the project surrounding network.

The institutional reforms foreseen in the Eleventh Development Plan of the Republic of Turkey
should tackle the improvement of project preparation and identification of a more stable
pipeline of projects (PSB, 2019). Furthermore, ensuring appropriate preparation and
supervision of feasibility and demand studies is paramount to avoid risks related to wrong
traffic estimates (Ozorhon, Durna, Caglayan, 2017; Budayan, 2018).

71https://ahvalnews.com/yavuz-sultan-selim-bridge/third-istanbul-bridge-makes-less-one-third-expected-
income-2017
72http: //www.hurriyetdailynews.com/transport-minister-reveals-details-of-revenue-from-turkeys-much-
debated-toll-roads-115067
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Box 46 Traffic forecasts and revenue guarantees: the case of Zafer Airport

The international “Zafer” regional airport provides accessibility by air transport to the cities of
Kiitahya, Afyonkarahisar, and Usak, in West Turkey. It was built in a 18 months period, although
there was a contractual investment period of 36 months, and opened for service in November
2012. The airport will be operated by IC ICTAS until 2044, within the scope of a BOT contract, and
can host both domestic and international flights.

The remuneration scheme of the project guarantees a minimum revenue for the contractor.
Minimum revenue is based on passenger traffic volume projections for domestic traffic and
international traffic (almost 1 million passengers is the guaranteed passenger traffic volume)
(Ozcan, 2016). However, in 2012 and 2013 the actual traffic largely failed to reach the demand
guarantee threshold (actually about 85,000 passengers in 2013).

For some airport projects, demand estimates were below the expected threshold; for other
projects, both demand and revenue threshold proved to be higher.

Box 47 Traffic forecasts and revenue guarantees: the case of Ankara Esenboga Airport

The international Ankara Esenboga airport is located northeast of Ankara, the capital city of
Turkey. The Esenboga Havalimani Domestic-International terminal was built under a BOT model
tendered in 2004. It was completed a year earlier than expected and it was opened for service in
October 2006. The airport has a capacity of 20 million passengers and will be operated by TAV
Esenboga Yatirim until 2023.

The remuneration scheme of the project guarantees a minimum revenue for the contractor.
Minimum revenue is based on passenger traffic volume projections for domestic traffic and
international traffic: 0.6 million passengers for domestic flights (with a fee of 3 EUR/pax) and 0.75
million passengers for international flights (with a fee of 15 EUR/pax) were guaranteed in the first
operation year (2007), with an annual 5% increase rate’3. Nevertheless, the actual traffic was
already in 2007 well above the demand guarantee threshold (actually, almost 5 million
passengers). Ankara Esenboga airport has then met a wide growth in passenger traffic: in 2018,
over 16 million passengers were counted’4.

As of the procedures in place, it is noticed that periodic as well as ad hoc reporting activities are
also based on the use of standard templates and procedures. Nonetheless, differences seem to
exist in the frequency and line-responsibilities of the reporting activities. As also commented in
previous sections above, the PPPs system in Turkey would benefit from the homogenization
and standardization of the procedures and processes for the management and monitoring of
the PPP contracts.

73https: //www.parisaeroport.fr/docs/default-source /groupe-fichiers /groupe-et-strategie /analysts-
presentation-tav.pdf?sfvrsn=fa6d0bbd 2
74 DHMI Statistics, https:

www.dhmi.gov.tr/sayfalar/Statistics.aspx
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Remuneration

BOT PPPs implemented under responsibility of KGM, DHMI and AYGM, with the exclusion of
port and touristic marinas, are remunerated based on fixed demand guarantees, i.e. the
contractors receive a subsidy from the procuring authority as long as the demand does not reach
the threshold set by the procuring authority in the tender specifications. When the traffic
exceeds the demand guarantee threshold, no subsidy is paid to the contractor. Revenue sharing
mechanisms are also foreseen for some highway projects, including the Eurasia tunnel, and for
airport PPPs (see also Section 5.7.6 below).

For BOT commercial ports and touristic marinas under the responsibility of AYGM, as well
as for TOR projects in the airport sector under the responsibility of DHMI, there is no
remuneration to contractors. Instead, the procuring authority is receiving a concession fee
offered by the contractor at the tendering stage.

5.7.5. Construction and asset delivery

Management of risks during design and construction phases

Preliminary project design documentation, including detailed technical specifications, are
elaborated by the procuring authorities for BOT schemes. Environmental Impact Assessment
studies are also elaborated at the pre-tendering stage. Notwithstanding the fact that changes
and adaptations are possible at the construction design stage under the responsibility of the
contractor, technical design risks are retained by the procuring authorities. However, this does
not apply to disruptive technology-related risks. As mentioned in previous sections above the
fact that the General Directorate of Highways (KGM) and General Directorate of State Airports
(DHMI) are following the projects in the respective technical field of planning and operation is
a risk mitigation factor in this respect.

The contractor is responsible for the timely construction of the project and the risks
associated with its implementation according to the foreseen schedule. In case of
underperformance, according to the Turkish law, the procuring authority may apply penalties
or terminate the contract if the delays are attributable to the contractor (Ozeke, 2019). For
instance, provided that the contractor is responsible to submit the applications and accomplish
the administrative procedures to develop and implement the project in a timely and professional
manner, the case of delays due to issues in the land acquisition processes or additional permits
and licenses attributable to delays under the responsibility of the public sector do not imply the
application of penalties and are likely to result in an extension of the PPP contract. As
commented above, a systemic monitoring process is however also foreseen by law, which
represents a key mitigation factor towards the timely implementation of the project.

The monitoring system also relates to the early identification of defects. Defects and defects
liability periods are usually specified in the PPP contracts which could be allocated to the
procuring authority (or designer company if different) and the contractor. In the event of
identification of defects under the responsibility of the contractor, the procuring authority may
request the repair of the defect, apply a penalty or terminate the contract (Ozeke, 2019).
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5.7.6. Operation

Management of risks during the operation phase

As a general rule under both BOT and TOR schemes in Turkey, contractors are responsible for
all the activities related to the operation and maintenance of the assets. Accordingly, they bear
the risks associated with these activities, i.e. operating cost overrun, possibly resulting in a lower
income, higher maintenance costs. According to interviews with the Turkish Authorities, the
existing concessions do not seem to be affected by significant underperformance by the
contractors at the operation and maintenance stages, specified that currency risks may affect
the economic performance of the contracts. According to a survey carried out in 201575 to
professionals and experts involved in the PPP sector, also addressing the performance of the
PPP contracts at the operational stage, 75% of respondents were of the opinion that investor
companies in Turkey are successful in the management of this phase.

Bonus/malus schemes and compensation measures

Bonus-malus schemes and compensation measures are in use in Turkish PPP contracts which
apply to both the construction and operation phases of contract implementation:

e Construction phase:

o For BOT contracts under the responsibility of AYGM and KGM, time savings in the
construction period could be absorbed in the operation phase as a bonus, whereas
delays would result in the reduction of the concession period.

e Operation phase:

o ForBOT contracts under the responsibility of AYGM, revenues in excess of the demand
guarantee threshold could be retained fully by the private or shared between the
private and public sector (e.g. 70% to the private, 30% to the public). The same
mechanism has been adopted for some projects under the responsibility of KGM;

o For projects under the responsibility of DHMI, revenues in excess of the demand
guarantee or additional revenues not foreseen at the tendering stage may be retained
by the private, shared between the private and public, or fully transferred to the public.

Contract renegotiations

According to the Procuring Infrastructure Public-Private Partnerships report (WB, 2018),
contract renegotiation is regulated by contractual provisions in Turkey. Accordingly, the
terms and conditions to change or amend the contracts are specified in the implementation
agreement. For instance, changes in the contractor’s stakeholder composition are allowed
provided the qualifications legally required at the tendering stage are met by the new/additional
entity. Lenders step-in rights are also foreseen by the Turkish legislation.

75 Survey carried out in the context of a thesis on the evaluation of construction projects realized with Public-
Private Partnership model in Turkey by Osman Can Urel, 2015.
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Specifically, about contract renegotiation, the Turkish Authorities consulted as part of the study
report that in order to mitigate the risk of contract renegotiation, which may require lengthy
and complicated negotiations, provisions are included in the contracts that relate to possible
adjustments of the contractual terms, without affecting the validity of the contract itself. In the
event a contract should be renegotiated to maintain its validity, this would anyway require
undergoing the same authorization steps for its approval at the stage of its original signature.

5.7.7. End of contract

Contract return

Compared to the total PPPs in the transport sector the number of completed projects is very
limited and mainly related to the airport sector. No cases of early termination due to the
underperformance of the contractor at the construction and or operation stages appear to have
occurred, whereas one case of early contract termination has been identified based on existing
literature, which relates to the Sabuncubeli Tunnel PPP initiative, due to bankruptcy of the
contractor.

Early termination of PPP contracts is possible as per Turkish legislation in the event of severe
circumstances, such as grave underperformance or misconduct or negligence of the contractor
resulting in the violation of the PPP contractual provisions, bankruptcy, insolvency of the PPP
company and debt composition. Early termination may also be associated with force majeure
events. According to Turkish legislation and practice, these are also to be specified in the PPP
contract.

Box 48 Early termination: the case of Sabuncubeli Tunnel

Sabuncubeli Tunnel is a 4 km long tunnel acting as by-pass for the existing Izmir - Ankara
motorway in the mountainous region of Sabuncubeli, where the gradient of the motorway
increases, the speed decreases and road closures are possible in winter. The tunnel aimed to solve
these problems, increase road safety and reduce travel time by 30 minutes.

The contract was signed in 2011 with Kocoglu Construction, within the scope of a BOT contract,
with a total investment of 56.9 million USD in 2015 value. The total contract period was almost 13
years and the remuneration scheme of the project guaranteed also a minimum revenue for the
contractor (Ozcan, 2018); tunnel opening was expected to be in 2015.

Nevertheless, in 2014 the private partner went into bankruptcy. KGM was forced to end the BOT
contract and retendered the project through traditional public procurement procedures (Ozcan,
2018). Sabuncubeli Tunnel was finally opened to traffic in June 2018, 3 years later than expected.

In case of early termination because of default of the contractor, the debt-based compensation
mechanisms has been recently adopted in some Turkish PPP transport projects, which as
described in previous sections above represents an incentive measure to attract foreign
investors and ensure bankability of PPP projects (European PPP Expertise Centre, 2013). If early
termination is determined by default of the public party resulting for instance in the lack of
payment of subsidies and or availability payments by the procuring authority, the latter retains
liabilities for the payment of financial compensations (European PPP Expertise Centre, 2013).
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Follow up

As mentioned, many of the PPP initiatives in the transport sector are at the early stage of their
life-cycle with many projects under construction and others at the beginning of their operation
period. Several PPP dedicated teams within the procuring authorities and supervisory bodies of
the Turkish administration have been set up which have gained substantial experience in the
development and implementation of PPP projects in their respective fields of operation. The
Turkish Authorities consulted for this study report that this experience is the outcome of a
learning by doing approach. The Eleventh Development Plan of the Republic of Turkey
foresees the further strengthening of the capacity of the Turkish administration in the
management and supervision of PPPs. This also appears to include training and capacity-
building initiatives.

A systematic reporting system is already in place in Turkey that is based on the elaboration and
transmission of monitoring reports issued by the contractors to the procuring authorities and
by the latter to the Presidency of Strategy and Budget (PSB). The monitoring system in place
between the contractors and the procuring authorities is focused on the performance of the
individual projects, whereas the one in place between the procuring authorities and PSB is
ultimately related to the control and of the liabilities and fiscal risks of the PPPs in the wider
framework of the management of the state budget. Accordingly, reporting procedures seem to
be more structured regarding the transmission of financial-related information than on the
other elements of the PPP contracts. As part of this risk management practices a fiscal risk
bulletin in a form of a quarterly internal report, specific to PPP projects is also prepared by the
Ministry of Treasury and Finance, which is however limited to those BOT schemes involving
loans subject to debt assumption agreement [i.e. Eurasia Tunnel Project, Odayeri-Pasakoy
Section (including the Third Bosphorus Bridge) of the Northern Marmara Motorway, Gebze-
Orhangazi-Izmir Motorway (including the Izmit Gulf Crossing and access roads), Northern
Marmara Motorway- Kinali-Odayeri Section, Northern Marmara Motorway - Kurtkdy-Akyazi
Section, Canakkale-Malkara Motorway (including 1915 Canakkale Bridge), Ankara-Nigde
Motorway]. The Ministry of Treasury and Finance is also publishing monthly and annual Public
Debt Management Reports, including details on the same assets (Ministry of Treasury and
Finance, 2015).

As commented in previous sections a more systemic and structured reporting activity could
be implemented concerning all phases of the project life-cycle of the PPPs and including
information on all PPPs. A database appears to be already in place under the responsibility of
the Presidency of Strategy and Budget (PSB), which according to the reforms assumed by the
Eleventh Development Plan of the Republic of Turkey may become a monitoring tool to be used
for risk management purposes providing inputs in terms of best practices or lesson learned as
well as ex-post evaluation activities.
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5.7.8. Conclusions and recommendations

Conclusions

The case study on the risk management practices currently applied to PPP projects in the
transport sector in the Republic of Turkey reports on the main findings based on a) the review
of existing relevant literature and documents, and b) the outcome of interviews with the teams
of the main procuring authorities involved in the implementation of PPP projects (AYGM, DHMI
and KGM).

The following main issues have been identified in the study affecting the different stages of
project life-cycle:
e Absence of guidelines/checklists for risk management;

e Fragmentation of the monitoring process of the PPPs, based on standard templates and
reporting frequency;

e Gap of capacity of the human resources in the management of the risks associated with
PPP projects;

e Partial utilization of the existing database on PPPs set up by the Presidency of Strategy
and Budget (PSB).

A “legal attitude” to PPP risk management seems to be dominant in the transport sector in
Turkey where risks are identified, allocated and treated predominantly at the stage of contract
preparation and financial/commercial closure for their consideration in the contractual
documentation. Consideration could instead be given to integrate and combine this legal
approach with an economic approach thus integrating risk identification, allocation and
treatment-related analysis, with risk appraisal (ex-ante), monitoring and evaluation (ex-post).
The study seems indeed showing that gaps relate to the strategy and policy and pre-tendering
decision process stages of the project life-cycle. Additionally, a monitoring system of PPPs is not
used effectively for the planning and monitoring of the PPPs from project idea to project closure.

The above analysis seems in line with the considerations and measures proposed in the Eleventh
Development Plan of the Republic of Turkey, where the reform of the PPP national framework
from a project related approach to a systemic approach is proposed.

Policy recommendations

On the basis of the above-identified issues the following set of policy recommendations is
proposed which could be also considered as part of the reforms assumed to be adopted by the
Eleventh Development Plan of the Republic of Turkey for the reform and strengthening of the
PPP system in the country over the next 5 years period, up to 2023:

e Political measures: Projects should be selected for PPP implementation minimizing the
need for state guarantees to increase their bankability. The preparation of an indicative
pipeline of PPP projects should be considered in this respect, and may also be used to
cluster and rank projects according to their Value-for-Money and value-added for society.
Such a list could also provide a basis for discussion with the financial stakeholders aimed
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at facilitating credit availability and project bankability, thus optimizing the financial cost
and implementation of PPPs.

Institutional and organizational measures: a PPP unit is already established within the
Presidency of Strategy and Budget (PSB), whose role could be strengthened for central
supervision and monitoring activities of PPPs implementation in the framework of the
ongoing strengthening institutional structure. This restructuring should also identify PPP
units/departments in the main institutions involved in the planning, development,
implementation and monitoring of PPP projects in the transport sector in Turkey.
Attention should be given to the criteria adopted for the identification of the PPP units.
Ideally and generally they should relate to sector/mode competences or responsibility for
state budget accountability management and control.

Technical measures: planning and project preparation processes and procedures should
be strengthened within the procuring institutions involved in the development of
transport network infrastructure, such as roads, aimed at developing a stable program
transport infrastructure investments and coherent feasibility studies. To this purpose the
hiring of external consultants for auditing procedures of the feasibility studies and
sensitivity tests by the procuring authority or by the Presidency of Strategy and Budget
(PSB) could be also considered.

Legislative measures: the PPP Framework Law recently drafted under responsibility of
the Presidency of Strategy and Budget and currently under discussion, should be finalized
aimed at simplifying the existing legislation and supporting the reorganization of the
existing PPPs institutional setting.

Procedural measures: for the appropriate management of PPP risks towards the
successful implementation of transport investments, risk management guidelines and
checklists should be considered for adoption. Further to the identification of the main risks
applicable to the PPPs, over the course of the different stages of project life-cycle, the
entities responsible for their assessment and monitoring should be indicated, together
with the frequency of the reporting activities. Standard templates for data collection and
information gathering purposes should be used by line institutions.

Statistics and surveys: due consideration should be given to institutional transparency,
particularly concerning the collection and publication of information and data on the
management of contingent liabilities and fiscal risks. For example, the existing practices
by the Ministry of Treasury and Finance concerning the PPPs involving state debt
assumption could be extended to all PPPs. Such reporting may be elaborated by the
Presidency of Strategy and Budget for the PPP system as a whole also performing analysis
for the simulation of the burden of PPPs on the state budget in consideration of adverse
economic conditions.

Capacity-building measures: identify training needs of the personnel involved in the

planning, development, implementation and monitoring of the PPPs, valorizing the

experience gained by the existing PPP teams. Training could take the form of workshops
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to exchange best practice experiences and knowledge, also involving external experts;
furthermore, programs should be aimed at ensuring continuity in the operation of the PPP
units, also identifying gaps in terms of adequate staffing of these specialized teams.

e Follow up measures: the PPP database currently in use by the Presidency of Strategy and
Budget should be considered for further improvement and/or utilization towards
comprehensive periodic monitoring of the development and implementation of PPPs. To
maximize the utility of this tool for risk management purposes of the PPPs the structure of
the database should support the identification of lesson learned from the available data, as
well as ex-post evaluation analyses. This database should also include all technical,
functional and financial data of the PPPs which are constantly collected by the procuring
authorities from the contractors. In these terms, such a database can be used for the
improvement of the whole planning, development, implementation and monitoring
process of the PPPs.
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6. CONCLUSIONS AND RECOMMENDATIONS

The conceptual framework adopted for the present study combines together the typical phases
of projects life-cycle with typical steps of risks governance dimensions (see matrix at Table 6 in
Chapter 3). The adopted project life-cycle is quite comprehensive. It covers all the phases from
the identification of the project within the wider context of development and implementation of
national and sector investment policies and plans, the subsequent preparation of the projects
by means of elaboration of pre-feasibility and feasibility analyses, to the project procurement,
implementation, operation and transfer. This wide perspective allows taking into account not
only the contractual dimension of PPPs, but also the institutional setting in which they are
embedded. Risk governance dimensions include identification, assessment, allocation,
monitoring and treatment of risks associated with PPPs. The way in which risk governance
dimensions are interrelated with the phases of project life-cycle reflects the following relevant
considerations about risk management practices in PPP projects, namely:

e Risks affecting PPPs can actually materialize at all stages of the project life-cycle as
hampering the project’s inclusion in relevant plans, timely and appropriate preparation,
implementation, operation and transfer;

e The nature of PPP risks is dynamic. It varies not only over the project cycle of an individual
PPP but also over time from a country perspective;

e Riskidentification, assessment, and mitigation are key to be performed at the early phases
of the project life-cycle, whereas risks monitoring and treatment practices may occur at
most phases of project life-cycle;

e The dynamic nature of risk management decisions also means that decisions to retain,
mitigate, transfer certain risks in one phase of the project cycle will affect risk exposure
and risk management options in following phases.

In light of the adopted conceptual framework, the analysis of risk management practices
performed as part of the study focused on the phases of projects life-cycle, commenting on
different measures put in place by the stakeholders involved in the identification, preparation,
implementation, operation and monitoring of PPPs to identify, assess, allocate, monitor and
treat risks. Reference to best practices and problems experienced in PPPs has been also made
throughout this report (especially in Chapter 4) to highlight some relevant mechanisms of risks
materialization, origination and remediation. To sum up, life-cycle analysis represents the
analytical approach of analysis whereas risk management practices under each phase were the
focus of the study.

In line with COMCEC requirements all the evidence collected in the context of this study is
conveyed into a set of broad policy measures which - indeed - reflect the phases of projects life-
cycle. These measures include political measures, institutional and organizational measures,
technical measures, legislative measures, procedural measures, statistics, survey and follow up
measures. The policy recommendations presented in this concluding chapter are indeed made
with reference to this set of measures.
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In addition to policy recommendations on risk management practices, the section below
provides concluding considerations about the findings of the study with reference to the main
categories of risks related to PPPs in the transport sector as identified in Chapter 3.

The analysis of the case studies presented in the previous chapters of this report and the
conclusions and policy recommendations in the following sections are backed by the review of
existing literature and the consultation with public and private stakeholders as well as
professional experts interviewed as part of the study. The point of view of academic and
professional experts was furthermore considered by means of quotation of studies and research
reports as well as articles. The study findings are generally applicable to all PPPs involving
infrastructure works. Most of the considerations would actually also be applicable to PPPs
adopted for the operation and maintenance of the infrastructure, with the appropriate exclusion
of the risks affecting the construction phase of project implementation.

6.1. Conclusions

This section provides concluding considerations about the study with reference to the following
macro-categories of risks: political and legal risks, macroeconomic risks, financial credit risks,
design, construction and operation risks, financial sustainability risks, and other risks. Whereas
several sub-types of risks can be identified with reference to these main categories, the factual
analysis of the practices based on literature and/or the level of information collected from the
interviews with the representatives of the institutions involved in the development and
implementation of PPPs does not allow to comment on all different types of risks and sub-risks
by country and with reference to specific projects. This is partially due to:

e The limited availability of consistent information for all countries and projects
(including the fact that contractual documentation is generally not of public domain and
that risk matrices and guidelines on risk management are not available by specific country
and project);

e The fact that in absence of materialization of risks related effects, risks remain a
theoretical issue, difficult to be discussed and treated without referring to the general
procedures and tools that can be used for their mitigation in abstract terms.

Notwithstanding these limitations, the analysis performed as part of the study and described at
Chapter 5 above on risk management practices in six OIC Member Countries allows commenting
on the macro-categories of risks and on some specific sub-types of risks within these macro-
categories. Concluding considerations have been elaborated on this basis that provide a
framework for the elaboration of policy recommendations which are deemed to be generally
applicable to the OIC Member Countries.
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6.1.1. Context related risks

Political and legal risks

Risks of this nature usually refer to different investment preferences of alternating
governments, expansionary policies raising the cost of financing, risk of expropriation, changes
in law, corruption risk and fiscal risk.

The study demonstrates that PPPs are generally considered strategic by the governments
in the investigated countries, that usually adopt the public-private partnership model based
on the combination of two or more of the following objectives:

e Implementing a project reducing the burden of the investment costs on state financial
resources;

e Designing and implementing a project in a more effective and efficient way, as PPPs are
perceived to perform better than conventional procurement projects in terms of timely
execution of the works and at cost, especially for the delivery of complex and large
infrastructure investments;

e Provide services of higher quality standards as private operators are considered capable
to deliver services to customers better than public entities;

e Acquire know-how and competences not available in the public sector and/or in the
national market.

National development and transport development plans usually refer to the strategic relevance
of adopting the PPP model for one or more of the above reasons. However, in many cases, PPP
project pipelines are not included in national plans and sector or mode specific strategies. Value-
for-Money and public sector comparator analyses appear to be in use for the assessment of the
suitability of individual projects to be developed as PPP initiatives, but a systemic appraisal of
transport investments with a selection and prioritization of projects based on their socio-
economic and financial performance does not seem to be performed. Accordingly, the
identification and selection of the projects to be developed under the PPP model is not
entirely clear and unsolicited proposals and direct negotiations are not infrequent, particularly
in those countries where few PPP projects have been implemented. This may also reflect the
lack of institutional competences in identifying projects suitable for implementation under the
PPP model, that are thus proposed by the private sector. National PPP dedicated policies are
also usually missing and national transport plans are not generally backed by transport models.
The unavailability of such strategic documents and of a pipeline of mature initiatives suitable
for PPP implementation may expose the transport sector as well as individual PPP projects to
the risk of changes in preferences of alternating governments, as well as the state and
project promoters to the risk of raising the cost of financing in case of possible expansionary
policies. Finally, overlooking the overall planning and regulation of the transport system while
implementing a PPP initiative may result in inconsistent and uncoordinated policy assumptions
(e.g. in terms of tariffs, or project infrastructure surrounding network), that may subsequently
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turn into financial sustainability risks for the PPP project at the operation stage. According to
the study PPP units have been established in several of the investigated countries which proved
to be beneficial at least in the identification, planning and appraisal of the PPPs, especially in
those situations where a relevant number of PPPs have been implemented.

A PPP dedicated legal framework is not in place in all the investigated countries at present.
The availability of a PPP specific legislation in those countries where a significant number of
PPPs exist can provide a standard framework for the regulation of PPP contracts. Usually
associated with the identification of a PPP dedicated institutional setting, this can help better
regulating the allocation of key responsibilities (including on the management of risks) related
to the implementation of PPP projects, including risks of expropriation. It may also partially
mitigate risks related to changes in the legislation by including provisions regulating on such
circumstances.

Among the risks under this category, fiscal risks are by far the most discussed type of risks in
the PPP literature. The most appropriate way to deal with this type of risks is represented by
identifying a responsible unit/department within the government or the authority responsible
for state budget monitoring and control (e.g. Ministry of Finance and/or Treasury)
implementing and keeping updated a PPP projects accounting database. PPPs are in fact a
solution to reduce the burden of the investment costs of a project on the state budget, however
implications concerning the possible commitment of the public sector in terms of possible
availability payments, or guarantees associated to PPPs should be closely monitored as could
have a negative impact on the state budget. Thanks to the involvement of Multilateral Agencies
and International Funding Institutions (e.g. ADB, AfDB, EIB, EBRD, EU, IMF, WB) a growing
awareness is noticed in the investigated countries about the financial and fiscal risks related to
PPP initiatives. The study seems to show that regardless the size of the country and the number
of implemented PPP initiatives, institutional and procedural measures have been adopted
by the PPP concerned institutions to improve their capacity in the management of these
risks and efforts are ongoing to further strengthen institutional competences and increase
transparency in financial and fiscal risk management practices.

In general terms the adoption of a PPP policy at the national and/or sector level, together with
the setup of a PPP dedicated institutional setting (i.e. PPP unit and/or departments within the
government, Ministry of Finance and line Ministries) and legal framework represent key
mitigation elements for most of the political and legal related risks associated with PPPs. These
solutions provide indeed for a clear identity of PPPs in the policy, institutional and legal systems
with benefits in terms of political and institutional commitment to PPPs, and overall
transparency in the identification, development, procurement and monitoring of PPPs, thus also
reducing the risk of corruption.

The analysis shows that ad hoc PPP policies, institutional settings and legal frameworks are not
in place in all countries. At the same time the analysis also suggests that having in place a
dedicated PPP policy, institutional setting and/or legal framework without adequate
institutional and human resource capacities to implement the PPP policy and regulations
can be ineffective. Accordingly, due attention should be given to appropriate staffing of the
units/departments involved in PPPs and the professional skills as well as training of the human
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resources. Whilst staff training supported by International Funding Institutions and
Multilateral Agencies proved to be successful, most institutions appear to have developed
competences and skills based mostly on a learning by doing approach. It is also noticed that
albeit appropriate in general terms, the implementation of such measures could be however
challenged under the cost-opportunity perspective by the limited number of PPP initiatives
implemented or expected to be implemented in a given country.

Macroeconomic risks

Macroeconomic risks generally include liquidity risk, exchange and interest rate risk, currency
inflation. In several investigated countries contracts are usually signed in international currency
to mitigate risks associated with local currency and inflation. Special financial solutions and
products for SPV companies are also offered by International funding Institutions to mitigate
macroeconomic risks on a corporate or specific project basis.

Islamic finance solutions may also mitigate this type of risks. According to the study Islamic
finance was not used in the financing of the PPPs implemented so far in the investigated
countries, except than in Malaysia, that has an extensive experience in the use of Islamic finance
solutions (particularly Sukuk), and where these have been applied to infrastructure investment
projects proving to be effective.

Based on the interviews performed as part of the study further to the reliability of the public
sector and solidity of the banking sector, private investors are generally attracted by the
perspectives of the local economy and demography, as positive outlooks are likely to result
in growth of traffic and revenues.

6.1.2. Projectrisks

Financial credit risks

This type of risks comprises cost of financing, credit risk of the Special Purpose Vehicle (SPV),
credit risk of the construction and operating company, credit risk of the financial institution,
sovereign risk, transaction costs. High potential revenue generating projects, assumed to be self-
sustainable under the financing stand point (i.e. ports terminals, airports or toll roads) are likely
to see most of these risks allocated primarily to the private sector, whereas availability payment
schemes and railway PPP projects may see the transfer of state loans contracted from
International Funding Institutions, to the SPV, under the institutional PPP model. Several
examples considered in the study follow such an approach, which is particularly effective in
those contexts where the private sector and market are generally weak or poorly developed. In
order to improve the bankability of projects loan guarantees are also provided by the state.

Design, construction and operation risks

Risks of this nature include site risks (availability of the site, permits, ground conditions),
construction costs, contractor failure risk, delays at various stages, maintenance risk,
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environmental risk, technology risk, disruptive technology risk, public acceptance, security risk,
subcontractor disputes/insolvency, renegotiation risk, residual value risk.

It is a general expectation of PPPs in the investigated countries that the involvement of the
private sector brings know-how and competence to the project if not also to the public sector.
The involvement of the private sector also mitigates the risks associated with delays in the
implementation of the project and cost overruns. In general terms the analysis shows that
PPPs are effective under this point of view. PPPs usually involve a structured and multiple set of
supervising, controlling and monitoring activities and reporting system that, if appropriately
performed, represents an effective risk mitigation factor in terms of implementation of
construction works. Indeed, where problems appear at this stage, these are usually related to
failures in the supervision and reporting system or inadequate follow up of the outcome of the
monitoring process. Efficiency gains and higher quality of services are also expected from
the operation of the assets by private companies. The analysis seems confirming that PPPs in
the investigated countries are normally effective under this standpoint and that benefits may
also be expected in terms of transfer of know-how and competences.

Notwithstanding the above overall expectations, which generally support the allocation of
technical risks primarily to the private sector, the identification, allocation and treatment of this
type of risks in the investigated countries is defined in contractual documentation. Differences
may indeed exist between PPPs in the scope of the works to be implemented, as certain works
could also be implemented by the public party (e.g. port basic infrastructure in terminal
concessions granted to private or public-private partnerships). Mode specificities also exist as
for instance disruptive technology risks may fall under the responsibility of the state in the
airport sector for investments required by changes in international air traffic management
technology, whereas the private party may bear the cost of new technology equipment and
solutions, especially if associated with efficiency gains.

Public acceptance risks are also included in this category of risks, which generally fall under
the responsibility of the public sector. Public acceptance risks related to a specific project are
generally mitigated by specific consultation activities to be generally organized at the project
identification and preparation stage. Mitigation factors of this type of risks are also represented
by an appropriate national and sector planning process as well as transparent identification
process of PPP initiatives. As commented in the above section related to context related risks,
weaknesses seem to be present in the investigated countries in this regard. Similarly the project
preparation practices seems to support the consideration that public consultations are not
generally performed.

Financial sustainability risks

Financial sustainability risks refer to revenue risks and demand risks. This type of risks has been
extensively subject of studies on the implementation of PPPs and mega-projects over the course
of the past 20 years, many of these studies showing that demand and revenue forecasts were
usually overestimated. The analysis performed as part of this study also shows that for some
projects demand and or revenue estimates were either over or underestimated. Whilst
weaknesses appear to exist at the stage of project preparation concerning traffic and revenue
estimates for some of these initiatives, the reasons of discrepancies between real observed data
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and estimates may also be routed in the lack of coordinated development of the network
surrounding the PPP project, for those initiatives embedded in transport systems, such as road
or rail or urban transit schemes. Political will to develop an infrastructure keeping the risk of
low demand and/or low but publicly acceptable fees also represents a possible reason for
discrepancies between estimated and actual traffic and revenue volumes. In such cases
optimistic demand and/or revenue assumptions might have been adopted in contractual
documents to turn the project bankable. Demand and/or traffic revenue guarantees by the
public sector are common measures in the investigated countries to mitigate financial
sustainability risks, implying that in those circumstances where demand and revenue risks are
overestimated, the public sector needs to compensate the private party. This further emphasizes
the importance of performing accurate pre-feasibility and feasibility studies. It seems that in
some cases the institutions involved in the preparation of the projects do not have adequate
financial resources and/or competences to perform directly these analyses or hire consultants.

Other risks

Other risks related to PPPs usually include force majeure and early termination risks. Whilst
these are normally specified in contract documentation, some investigated countries include
provisions in the procurement or PPP dedicated regulation on dispute mechanisms solutions
which might help avoiding arbitration procedures that are generally long-lasting and costly.
International arbitration is also generally foreseen and some countries also adopted the New
York Convention on the Recognition and Enforcement of Foreign Arbitral Awards and are
members of the International Centre for Settlement of Investment Disputes (ICSID Convention).

6.2. Policy recommendations

The following sections provide a set of policy recommendations which have been identified on
the basis of the analysis presented in this study.

6.2.1. Political measures

PPP projects should be better integrated in the wider socio-economic development vision and
transport development strategy of the government. In order to mitigate political risks as well
as financial sustainability and technical risks their identification should be framed in the
wider context of the investments required for the development of the transport system and their
selection should be based on the capacity of these projects to perform positively and possibly
better than other investments in terms of cost-effectiveness and cost-efficiency analysis.

Projects should indeed be selected for PPP implementation minimizing the need for state
guarantees, mitigating the risks associated with project bankability and contingent and long-
term liabilities impacts of PPPs on the Stage Budget, i.e. macroeconomic and financial credit
risks. The preparation of an indicative pipeline of PPP projects should be considered in this
respect, which may also be used to cluster and rank projects according to their value for money
and value-added for society. Such a list could also provide a basis for discussion with the
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financial stakeholders aimed at facilitating credit availability and project bankability, thus
optimizing the financial cost and implementation of PPPs. It would also increase the
attractiveness of the PPPs and PPP system to the private sector and investors market, also
mitigating the risks associated with unsolicited and direct negotiation procedures thanks
to a more transparent approach.

Regulatory issues should also be taken into account when identifying and selecting PPP projects,
first of all the tariff setting regulations: in many cases PPP initiatives relying on users revenue
set tariffs that are project specific and defined with a limited focus on the project financial
planning, but this may induce fragmentation and inefficiencies in the transport systems
(especially in urban areas), whereas integration is a key principle to achieve efficiency and
efficacy in the provision of transport services. This may result in political and legal risks as
well as financial sustainability risks for the project.

Especially in those countries with few or no PPP experiences, the authorities should consider
the adoption of a PPP policy and sensibilization initiatives targeted to the managers of the
relevant public institutions involved in the procurement and management of public
infrastructure and services. This will raise awareness on the applicability of the PPP model and
the implications of its adoption for infrastructure and services procurement and operation.
These measures would represent a precondition for the subsequent adoption of institutional
reforms and eventually a PPP dedicated regulatory framework.

6.2.2. Institutional and organizational measures

A unit/department within the government or within the authority responsible for state budget
monitoring and control should be identified that should be responsible for the appropriate
management of the accounting liabilities deriving from the involvement of the public sector in
PPPs. This is required to mitigate fiscal risks associated with PPPs.

Depending on the number of PPPs implemented or expected to be implemented in a country and
the existing institutional setting concerning foreign investment promotion and public
procurement, PPP units may also be set up that could be involved at least in PPP policy
definition and implementation, identification, planning, promotion and appraisal of PPPs.
Furthermore, additional PPP units/departments may be also established within the main line
Ministries involved in the planning, development, implementation and monitoring of PPP
projects in the transport sector as well as within the established Regulatory Authorities. This
might positively impact on the mitigation of political risks associated with PPPs. The active
involvement of Regulatory Authorities in the monitoring of the PPPs, especially when the PPP
institutional model is adopted, represents a mitigation factor of the risk of conflict of interest
between the public institutions involved in the PPP as procuring authorities and partners of
the PPP SPV.

In order to minimize macroeconomic and financial credit risks collaboration with
International Funding Institutions and Multilateral Agencies should be preserved and
strengthened where existing or established for project financing and bankability purposes.
Cooperation with these institutions is also recommended to receive technical assistance support
at the stages of project planning and preparation. Such a measure would generally have a
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positive effect on the management of political risks as well as technical risks related to project
design and operation as well as financial sustainability risks.

Another identified area of improvement is market competition. Due mainly to high entrance
costs in new markets, high upfront costs for project preparation and economy of scale in
operations, in some of the analyzed national markets few private payers have achieved in the
course of the years a dominant market position. In the long term this may reduce efficiency in
the provision of transport services: to avoid operation risks adequate regulations and
institutional settings should be considered to ensure an optimal level of competition in the
market.

6.2.3. Technical measures

Pre-feasibility and feasibility studies should be preferably prepared by the public sector
following the identification of the PPP initiatives as part of national and sector specific transport
plans. In depth analysis should be performed at this stage by the public party also using
transport models accurately calibrated on the basis of real data and/or surveys, including
willingness to pay surveys. This is crucial to avoid public acceptance risks which ultimately
lead to financial sustainability risks.

The practice of the recourse to demand and/or revenue guarantees by the public sector to
implicitly cover possible imbalances between the demand and revenue thresholds required to
turn projects bankable and mitigate financial sustainability risks, may be substituted by
alternative remuneration/regulatory schemes such as the Least Present Value of Revenues
(LPVR) approach, share-in-profit/Joint Venture approach. The first approach sets the duration
of the concession to the achievement of the Present Value of Revenues allowing the PPP project
to be financially sustainable, thus representing a better sharing of the financial sustainability
risks without requiring renegotiations of the contractual terms in case of over and/or under
estimation of the demand and revenues of the project. This is particularly indicated for network
embedded initiatives such as toll roads. Another way to improve the bankability of projects,
without incurring in “optimism bias” issues associated with project bankability is represented
by reducing the scope of the project under the PPP scheme. For instance in port PPPs the port
authority and public sector may develop the structure of the project whereas the private sector
may be in charge of providing the superstructure facilities and equipment and operate the
infrastructure.

At the tendering phase, projects should be preferably at an advanced stage of maturity to avoid
risks related to changes in the project scope which can lead to contract renegotiation risks.

Independent consultants and engineers should be recruited for due diligence and auditing
procedures of feasibility studies as well as technical design documentation, project
implementation and operation monitoring procedures. Further to mitigate the materialization
of technical risks at the construction and operation stages of project implementation, this
measure is also deemed to minimize the risks of conflict of interest between the public and
private parties directly involved in the SPV of PPP institutional projects.
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To mitigate fiscal risks, the authorities responsible for the state budget should estimate and
monitor the impact on state budget of PPPs related contingent liabilities and fiscal risks. This
should be done on a project-by-project basis as well as with reference of the system of active
PPPs. Reports on all direct fiscal commitments and contingent liabilities should be elaborated
on a periodic basis (at least annually), also depending on the number of PPPs.

6.2.4. Legislative measures

Also depending on the number of PPP initiatives implemented or foreseen to be implemented
in a country, consideration should be given to the adoption of a PPP dedicated regulatory
framework. Tailored to PPPs this would more appropriately address the specificities related to
this type of procurement method, also providing a standard set of provisions potentially
mitigating risks of contractual disputes and renegotiations. Attention should be also given to the
inclusion in the legislation of provisions concerning transparency in the procurement of PPP
initiatives, limiting as far as possible the use of the unsolicited proposal and direct negotiation
procurement methods. Initiatives should be preferably identified as part of national and
transport planning processes, where ideas and proposals by the private sector may be collected
as part of public consultation activities and events. Such measures would potentially mitigate
legal risks as well as political risks.

Increased transparency in the identification, planning, preparation and procurement of PPPs
supports competition and opening of the market to international investors and operators,
reducing the risk of potential dominance of private entities already present in the market.
In a globalized economy, due consideration should be given to the removal from the existing
legislation of barriers hampering the possibility for foreign companies to participate in the
procurement procedures.

Islamic finance solutions should be considered for the positive implications it might have on the
mitigation of macroeconomic and financial credit risks. For the adoption of Islamic finance
in countries where this is not already in use the study suggests several basic steps, i.e. amending
the legislation and regulatory framework of the banking and financing system, undertaking
sensibilization campaigns on Islamic finance at the institutional level, as well as training
programs dedicated to the improvement of the competences and skills of the human resources.

6.2.5. Procedural measures

Risk management guidelines and checklists should be considered for adoption, where not
already in place for the overall improvement of risk management practices with reference
to all types of risks. These should be country if not transport/mode specific in order to reflect
peculiarities in the policy, institutional and regulatory settings. Guidelines should be tailored to
PPP initiatives and not generally applicable to infrastructure investments as PPPs are more
complex than projects developed and implemented under the public procurement conventional
model. Further to the identification of the main risks applicable to the PPPs over the course of
the different stages of project life-cycle, the entities responsible for their assessment, monitoring
and treatment should indeed be indicated. As of supervision and monitoring activities the
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scheduling/frequency of the reporting tasks should be also specified. Standard templates for
collection of project relevant information should be preferably adopted.

Guidelines for risk management practices should cover all dimensions of risk governance. A
“legal attitude” to PPP risk management focusing on risk identification, allocation and treatment
should be combined with an economic approach to reflect the appropriate management of risks
at all stages of the project life-cycle integrating risk identification, allocation and treatment
related analyses, with risk appraisal (ex-ante), monitoring and evaluation (ex-post) of PPPs
(including all different elements of analysis to be performed as part of economic and financial
evaluations, e.g. Value-for-Money, public sector comparator, Cost-Benefit Analysis, sensitivity
analysis, scenario analysis, risk analysis...).

6.2.6. Statistics and surveys

In order to mitigate financial sustainability risks pre-feasibility and feasibility studies should be
elaborated by means of in depth analysis of the risks related to network development effects on
the project and deployment of updated transport models accurately calibrated on the basis of
real data and/or surveys, including willingness to pay surveys.

Transparency increases confidence in the market by private investors and reduces corruption
risks. This should also be pursued by adopting open data policies concerning preparatory and
feasibility studies, transport statistics, cartography, transport models etc. The collection and
publication of information and data on the management of contingency liabilities and fiscal
risks, as well as the performance of the PPP contracts is also recommended that will overall
improve the management of political and legal risks.

6.2.7. Capacity-building measures

Capacity-building measures positively impact on the overall improvement of risk
management practices. The institutions involved in the preparation, implementation and
monitoring of the PPPs should have adequate financial resources, competences and authority to
perform directly their tasks or hire experts.

The experience gained on the basis of learning by doing approach should be preserved and
valorized in any possible changes of the institutional settings. Training programs are suggested
for consideration that could take the form of workshops to valorize the best practices already
implemented in the country. In line with successful experiences in the investigated countries
International Funding Institutions and Multilateral Agencies may be also involved in the
organization of capacity-building initiatives. These may involve international professionals and
experts to deliver specialized courses and may also foresee institutional visits to other countries
to exchange and share experiences and learn about specific procedures and use of technical
tools. COMCEC may also consider promoting and coordinating similar initiatives either country
specific or involving more countries. Support from International Funding Institutions or
Multilateral Agencies might be also sought in this respect. Training on the deployment of Islamic
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finance should finally be taken into account, concerning the regulatory and institutional settings
required for the adoption of Islamic finance solutions and the financing of PPP initiatives.

Where the number of PPPs is limited or where no experiences exist, PPP pilot projects involving
limited financial and fiscal risks should be preferably identified and technical assistance
support sought for their preparation and implementation, also involving International Funding
Institutions and Multilateral Agencies.

6.2.8. Follow up measures

Control, supervision and guardianship monitoring reports should feed into a centralized
databased of PPP initiatives under responsibility of the PPP unit or entity responsible for the
state budget and the authority/authorities responsible for sector regulation. Particularly in
those countries where a number of PPPs are active or expected to be implemented a systemic
and systematic process of monitoring PPPs should indeed be in place for an appropriate
accountability as well as technical/regulatory supervision of the PPPs. All phases of project
development, implementation and operation should be covered by the PPP database thus
allowing for the possibility of identifying success stories and provide lesson learned. Such
monitoring tool should be effectively used and to this purpose appropriate legal provisions and
requirements should be foreseen. Institutional settings including authority powers and financial
and/or human resource capacities should not represent a barrier to the use of such a database.

Ex-post evaluations of PPP projects should be considered which could also relate to the
completion of specific phases of the project life-cycle in order to provide useful inputs and
possible improvements to the management practices of the risks associated with PPPs in the
transport sector.
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